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I11. PROPOCSED CAPACI TY, MANAGEMENT, OPERATI ON AND MAI NTENANCE ( CMOM)
STANDARD CONDI TI ON FOR MUNI Cl PAL SANI TARY SEWER COLLECTI ON SYSTEMS

A. What Existing Standard Conditions Address Qperation and M ntenance
of Sanitary Sewer Collection Systens?

Under existing regulations at 40 CFR 122.41, all NPDES permts
must contain two standard conditions addressing operation and
mai nt enance:

. Proper operation and mai ntenance requirenents at 40 CFR 122.41(e).

This standard pernmit condition requires proper operation and

mai nt enance of pernitted wastewater systens and related facilities

to achi eve compliance with permt conditions; and
. Duty to mtigate at 40 CFR 122.41(d). This standard condition

requires the pernmttee to take all reasonable steps to mnimze or

prevent any di scharge in violation of the permt that has a

reasonabl e |ikelihood of adversely affecting human health or the

envi ronment .

When these two standard conditions are in a pernmit for a POTWor a
collection system they require the permttee to properly operate and
mai ntain its collection systemas well as take all reasonable steps to
m nimze or prevent SSO discharges to waters of the United States that
have a reasonabl e |ikelihood of adversely affecting human health or the
environment. |In addition, these provisions, along with a prohibition on
SSCs to waters of the U S., are the basis for requiring permttees to
provi de adequate sanitary sewer collection systemcapacity. Today’'s
proposed CMOM standard condition would clarify EPA' s expectations for
case-by-case interpretations of how these existing conditions apply to
muni ci pal sanitary sewer collection systens. It would also build upon
t hese provi si ons.

In addition, the CWA construction grants program established
provi sions requiring grantees under the programto assure proper and
efficient operation and mai ntenance of treatnment works and their
associ ated coll ection systens. These provisions required the
devel opnment of operation and nmai nt enance manual s; emergency operating
prograns; personnel training; adequate budget; and operational reports.
(See 40 CFR 35.925-10, 35.935-12, 35.2106, and 35.2206).%

B. Wiy is Proper Managenent, Operation and Maintenance |nportant?
The purpose of a sanitary sewer collection systemis to transport
wastewater uninterrupted fromits source to a treatnment facility.

2 |n accordance with Section 602(b)(6) of the CWA, the Clean Water State Revolving Fund Program no longer
contains Title 11 Construction Grant requirements.
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Failure to do so can result in significant health and/or environnenta

ri sks associated with rel eases of raw sewage. Sanitary sewer collection
systenms are conpl ex and nust be properly managed, operated, and

mai nt ai ned for a nunber of reasons, including:

$ The timng and | ocati on of nost SSO events, such as those caused
by bl ockages or conponent failures, is unpredictable.
$ Sewer systens are continually degrading. This degradation can

lead to structural failure, failure of punps and other equi pnent,
| oss of capacity, increases in inflow and infiltration (1/1), and
street subsidence

$ Sewer systens nust be cleaned periodically to maintain their
capacity and decrease corrosion.
$ Col | ection systens can be overloaded if they are designed

i nproperly, the service population is increased to | evels that

exceed design, or I/l rates becone too high; and
$ SSCs that do occur nust be responded to imediately to mnimnmze

health or environmental risks.

Proper nmanagenent, operation and mai nt enance (which includes
ensuring the system provi des adequate capacity) can reduce the
occurrence of collection systemfailures. Effective managenent,
operation and mai ntenance is necessary to maintain the capacity of the
collection system to reduce the occurrence of tenporary problem
situations such as bl ockages, to protect the structural integrity and
capacity of the system and to anticipate potential problens and take
preventive neasures.

Sanitary sewer collection systens represent a major nationa
infrastructure investment and are typically one of the |argest
i nfrastructure assets of a community. Proper managenent, operation and
mai nt enance of the collection systemprotects the investnment in the
collection systemand treatnment facilities; it also provides for nore
efficient operation, extends the life of system conponents, and can
reduce the need to provide additional peak flow capacity. A report from
the Anerican Society of Civil Engineers (ASCE) and the Water Environment
Federati on notes that sanitary sewer collection systens are probably the
most abused of all public utilities due to misuse and negl ect.?

Awar eness i s growi ng, however, of the need for operation and mai ntenance
activities as investnents in the sanitary sewer system For exanple, a
1999 survey of 42 nunicipalities by ASCE showed that sone municipalities
have significantly increased their investnent in maintenance of their
sanitary sewer collection systens. Survey participants increased

2See Gravity Sanitary Sewer Design and Construction, WPCF Manual of Practice No. FD-5, ASCE Manua and
Report on Engineering Practice No. 60, 1982.
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mai nt enance i nvestnents by an average of 14 percent per year from 1989
to 1996 (see Table 11).



Tabl e 11.

Change in Maintenance Activities Over

Col l ection System per Year)

20 Years (Percent of

Mai nt enance Activity

Annual percent of
col l ection systens
addressed in 1976

Aver age annual percent

of collection systens
addressed 1990- 1996

Fl ow Monitoring 9% 31%
Manhol e | nspection 12% 27%
Snoke/ Dye testing 2% 8%
Closed circuit TV 2% 7%

Sour ce:

Optim zation of

Col | ection System Mai ntenance Frequenci es and

Syst em Per f or nance, ASCE, 1999.
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C. What is the proposed CMOM Program Approach?

The proposed CMOM program approach described in today’ s proposed

rul e woul d:

$ A arify general performance standards;

$ Provide a flexible framework for nunicipalities to identify
and incorporate w del y-accepted wastewater industry
practices to: (a) nanage, operate and maintain their
collection systenms; (b) investigate the capacity of their
collection systenms; and, (c) respond to SSO events that do

occur;
$ I ncl ude sel f-assessnments and i nformati on managenent for

i mprovenment and adj ustnent of system specific prograns; and
$ Est abl i sh m ni rum docunent ati on requirenments which are

i ntended to inprove programefficiency, inprove oversight by
the NPDES authority, and give the public information about
specific events and perfornmance trends.

The proposed CMOM approach outlines a dynam c system managenent

framewor k that encourages evaluating and prioritizing efforts to
identify and correct performance-limting situations in the collection
system The approach is intended to:

(1)

(2)

Assi st nuni ci pal operators by establishing flexible procedures for
efficient sewer managenent progranms that result in a high |level of
service to custonmers and achi eve regul atory conpliance; and
Provi de NPDES authorities and other reviewers with clear
docunentation of the permittees’ efforts.

1. What Wuld the CMOM Permit Provision Attenpt to Acconplish?

The proposed CMOM permt conditions would establish a process and

framework for inprovement by the permttee to

(1)
(2)

(3)

(4)

Under stand how the coll ection system works and performns;

Identify goals and objectives for managing a specific collection
system

Provi de the necessary program structure to allow goals to be net.
This woul d include ensuring appropriate program conmponents are in
pl ace, including organi zation of adm nistrative and mai nt enance
functions; legal authorities; neasures and activities; and design
and performance provisions;

Strive for adjustnent of inplenmentation activities to reflect
changi ng conditions. This would include nonitoring and nmeasuring
program i npl enentati on and naki ng appropriate nodifications,
conducti ng necessary system eval uations, inplementing a capacity
assurance program and conducting periodic programaudits to
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eval uate CMOM program i npl ementation and to identify deficiencies
and steps to respond to them

(5) Prepare for and respond to energency events; and

(6) Communi cate with interested parties on the inplenmentation and
performance of the CMOM program

2. \What are the Major Conponents of the Proposed CMOM Standard Permit
Condi ti on?

The permittee’s pernmit would require devel opnent of a CMOM program
with the foll owi ng conponents:

$ General standards - Conply with five general perfornmance
st andards, as described bel ow,
$ CMOM program - Devel op and i npl ement a CMOM program and develop a

written summary of the program that provides the necessary
program structure to conply with the general performnmance
standards. The program nust:
(1) I dentify goals;
(2) Identify the organi zational structure that will inplenent
program measur es;
(3) Provi de adequate | egal authority needed for program
i mpl enent ati on;
(4) Ensure appropriate prograns, nmeasures and activities are
i mpl enent ed;
(5) Provi de necessary design and perfornmance provisions; and
(6) Ensure that inplenmentation is nonitored and program el enents
are updated as appropri ate.
$ Overfl ow enmergency response plan - Devel op and i npl ement an
overfl ow energency response plan that provides procedures for
respondi ng to SSO events.
$ System eval uation and capacity assurance plan - Develop a plan for

system eval uation and capacity assurance, if peak flow conditions
contribute to an SSO di schar ge.

$ Program audits - Conduct periodic programaudits and report
results.
$ Communi cation - Conmunicate with interested parties.

When the proposed CMOM standard permt condition is incorporated
into a permit, the provision will require the pernmittee to: (1) conply
wi th general standards; (2) develop and inplenment a CMOM program t hat
will result in conpliance with the general standards and that nust

i nclude elenents listed in the CMOM pernit provision; and (3) develop a
written summary of its CMOM program Sonme exanpl es of potential
viol ati ons associated with the CMOM permit provision are:
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$ Failure to conply with the docunentation requirements of the
CMOM program permit condition. Docunentation requirenments
woul d i nclude devel opnment of: a witten summary of the
permttee’s CMOM program an overflow response plan, a
system eval uation and capacity assurance plan (if required),
and a CMOM program audit; and
$ Failure to conply with the general standards established in
the permit for a CMOM program or any elenment of the CMOM
program specifically required by the permt. Such a failure
may be evidenced by an SSO occurrence, by inadequate CMOM
programinpl enentation, or by the permttee’s failure to
i npl ement the nmeasures and activities described in its CMOM
program summary or other required documnent.
As di scussed in section II1.P of the preanble, EPA does not intend
for the NPDES authority to approve permttees’ CMOM prograns. As a
result, permttees could nodify their CMOM prograns at their discretion
(and without notice to the permitting authority) provided that the CMOM
program as nodi fied, continued to address each el ement required by the
permt. The provisions in a pernittee’ s CMOM program sumary woul d not
be i ndependently enforceable if not approved by the NPDES authority, but
coul d be evidence of failure to comply with the general standards
established in the permt.

D. Wy is EPA Proposing a CMOM Approach?

Today’ s proposal would clarify EPA expectations regardi ng proper
managenent, operation and mai nt enance of nunicipal sanitary sewer

coll ection systenms and how pernmittees should conply with the five

general standards in the proposed CMOM provi sion. EPA s mgjor objective

in proposing these clarifications is to reduce health and environmental
ri sks by inproving:

$ The performance of the nation’s municipal sanitary sewer
collection systeminfrastructure through inproved CMOM program
i npl erent ati on and system desi gn; and

$ The response to SSCs that do occur, including appropriate public
notification.

EPA believes that the CMOM pernit provision would inprove the

performance of nunicipal sanitary sewers because it woul d:

(1) Provide a framework with clear expectations for nmunicipalities to
eval uate, and where necessary nodi fy, the manner in which they
manage, operate and maintain their systens and ensure that their
systenms have adequate capacity; and

(2) | mprove NPDES authorities’ ability to provide regul atory oversi ght
over the managenent, operation, maintenance and desi gn of
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collection systens in a technically sound manner that fosters

cooperati ve approaches between NPDES authorities and

muni ci palities to identify and resol ve defi ci enci es.

An i nprovenment in sanitary sewer collection system performance
shoul d reduce the occurrence of nonconpliance events (e.g., overflows
and releases). As up-front (preventive and predictive) maintenance of
coll ection systens increases, long-termrehabilitation costs are
expected to fall. Flows to treatnent plants would be reduced in sone
cases. Reductions in flows can | ower collection system and treatnment
facility operating costs and capacity needs.

1. Efficient Managenment System Approach

I ndustry technical guidance supports the need for dynamc
managenent, operation and mai nt enance approaches for sanitary sewer
coll ection systens that use information about system perfornance,
changi ng conditions, and operation and mai nt enance practices to guide
and nodify responses, routine activities, procedures, and capita
i nvestnments. Today's proposed CMOM pernit conditions are intended to
encourage the efficient nanagenent system approaches and i nformation
handl i ng supported by the wastewater industry. It brings together and
coordi nates the features of individual neasures and initiatives.

An effective CMOM program woul d enable the permttee to
$ Devel op and update routine preventive maintenance activities

designed to prevent service interruption and protect capita

i nvest nent s;

$ Devel op an inspection schedule and respond to the results of the
i nspecti on;
$ I nvestigate problens that cause SSCs and take appropriate

corrective neasures;
$ Respond to SSGs in a tinmely manner that mnimzes inpacts to human
health and the environnent;

$ Identify and evaluate trends in SSCs;

$ Devel op appropriate budgets and identify staffing needs;

$ Plan for future growth and ensure adequate capacity is avail able,
or woul d be provided;

$ Identify hydraulic (capacity) and physical deficiencies and
prioritize responses, including capital investnents;

$ Identify programmatic deficiencies (e.g., inadequate funding, |ack
of legal authority, inadequate preventive mai ntenance) and devel op
appropri ate responses;

$ Keep parts and tools inventories current and equi pnent in worKking
order; and

$ Report and investigate safety incidents and take steps
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$ to prevent their recurrence

2. Carified Expectations

Some representatives of stakehol der groups and ot her sources have
postul ated that clarifying expectations for the existing "duty to
mtigate" and "proper operation and mai ntenance" standard conditions (40
CFR 122.41(d) and (e) respectively) is appropriate because operators
currently do not understand what is expected and how their progranms will
be evaluated. While today s proposed requirenents generally do not
identify specific details of activities that would need to be taken
they do provide docunmentation requirenments and a framework for
eval uating the conprehensiveness of programs. One of the major purposes
of these proposed requirements is to clarify the process for eval uating
CMOM programnms and activities and pronote additional dialogue with the
NPDES authority that would ultimately provide cl earer expectations.

The proposed CMOM permt condition would clarify that the
permttee nust devel op and i npl enent a CMOM program  The CMOM program
shoul d be consistent with industry and State practices and gui delines
and i nplement a process for appropriate inprovenent and proper
managenent that uses self-assessnents and informati on managemnent
techniques. |In addition, permttees would have to satisfy the proposed
docunent ati on requirenments of the provision. EPA will be encouraging
NPDES perm tting and enforcenent authorities to use CMOM documnent ati on
requi rements to increase conmuni cati on between the NPDES authority and
permttees on the specific scope, nature, and requirenents of these
pr ogr ans.

3. Oversight by NPDES Authority

Today’ s proposed CMOM approach woul d conpl ement traditiona
performance characterizations (e.g., counting SSO events) and
enf orcenment approaches with a technically sound approach that encourages
muni ci palities to effectively operate their systenms, respond to
nonconpl i ance events, and provide the public with information
Eval uating the performance of sanitary sewer collection systenms is a
compl ex task and depends on systemspecific facts. @G ven the unpl anned
nature of SSO events, accurate data relating to the cause of the event
is limted. There is no sinple nethod for determ ning when the sewer
utility has made enough effort to prevent SSO events. Evaluating the
managenent, operation and mai nt enance program can conpl ement performance
information and allows for a consideration of effort as well as a
comparison with industry best practices.

A maj or goal of today’'s proposal is to inprove the ability of
NPDES aut horities to conprehensively and proactively evaluate the
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managenent progranms and performance of nunicipal sanitary sewer

coll ection systens. The proposed CMOM permnit provision, coupled with
today’ s proposed requirenents for reporting and recordkeepi ng, woul d
gi ve NPDES authorities better information for identifying permtting,
enforcenment, and conpliance assi stance responses. The proposed CMOM
permit provision is expected to provide both the permttee and the NPDES
authority with a technically sound understandi ng of how the collection
systemis operated, performance trends, and the factual circunstances
associated with specific events. This understandi ng should pronote

i nformed enforcenment responses. NPDES authorities would consider the
qual ity of CMOM program i npl enentati on when exerci sing prosecutoria

di scretion and devel opi ng enforcenent priorities.

VWhere enforcenment is appropriate, the proposed provision would
ensure better documentation of SSO events. The proposed CMOM provi Ssion
al so provides additional detail which can be used to identify specific
areas where pernittee’s prograns are in nonconpliance with its permt
(e.g., specific legal authorities |acking, inadequate maintenance,

i nadequate training). 1In addition, the permttee’ s identification of
steps to respond to deficiencies identified in the audit and el sewhere
in the CMOM program can be a starting point for determ ning renedies.

E. What is EPA's Authority for Proposing the CMOM Standard Permit
Condi ti on?

Section 402(a) of the CWA authorizes EPA to prescribe permt
conditions as necessary to carry out the provisions of the CM\A
including permt conditions on data and information collection and
reporting. |In addition, section 308 of the CWA authorizes EPA to
require NPDES permittees to establish, maintain, and report records for
det erm ni ng whet her there has been a violation of the Act. The
provisions in the proposal are nodel ed after existing standard permt
conditions to the extent that such conditions assure that any resulting
di scharges conply with the CWA

F. What Perfornmance Standards Wuld Be Required Under the Proposed CMOM
Standard Permit Condition?

Today’ s proposed CMOM standard permit condition for municipa
sanitary sewer collection systens contains five general performance
standards shown in Table 12.
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Table 12. General Performance Standardsin Proposed CMOM Standard Permit
Condition

The Permittee would need to:

D properly manage, operate and maintain, at all times, the parts of collection system that
the permittee owns or over which it has operational control;

2 provide adequate capacity to convey base flows and peak flows;
(©)) take all feasible stepsto stop, and mitigate the impact of, sanitary sewer overflows;

(4 provide notification to parties with areasonable potential for exposure to pollutants
associated with the overflow event; and

5) develop awritten summary of their CMOM program and make it, and required
program audits, available to the public upon request.
. ____________________________________________________________________________________________________]

The first proposed performance standard woul d require proper
managenent, operation and mai nt enance of the collection system and woul d
clarify how the standard in the existing standard permt condition at
40 CFR 122.41(e) applies to sanitary sewer collection systens.

The second proposed performance standard would require that the
muni ci pal sanitary sewer collection system provide adequate capacity to
convey base flows and peak flows. These concepts are discussed in
section Il1l.1 of today’'s preanble.

The third proposed performance standard would require that the
permttee take all feasible steps to stop and nmitigate the inpacts of
SSGs. This is simlar to the existing "duty to mtigate" standard
permt condition at 40 CFR 122.41(d), but would expand the duty to
mtigate to address SSOs that did not result in a discharge to waters of
the United States. EPA believes that this expansion is appropriate
because of the health risks associated with SSOCs that do not go to
waters of the U S., as well as the difficulty at the start of a specific
SSO event in determ ning whether the SSOwould ultimately result in a
di scharge of pollutants to waters of the U S. EPA is proposing use of
the word "feasible" in describing the types of steps that nust be taken
as a way of limting the response to a reasonabl e range of neasures,
within the practical capability of the permttee, resulting fromthe
exerci se of reasonable judgnment in application of the overfl ow energency
response plan. EPA seeks comment on whether other adjectives, such as

92



"practicable,” or "reasonable,” mght better describe the type of
response necessary.

The fourth proposed perfornmance standard would require the
permttee to provide notification to parties with a reasonable potentia
for exposure to pollutants associated with specific SSO events. This
provision is intended to work together with the public notification
requi rements proposed in today’s proposed rule. Public notification is
di scussed in nore detail in section VI.B of today s proposed rule.

The fifth proposed performance standard would require that a
written summary of the CMOM program be devel oped and that it, along with
required programaudits, be made available to the public.

EPA requests comments on these performance standards, including
whet her they are worded clearly, whether they are appropriate to assure
compliance with the CWA, and whet her additional perfornmance standards
woul d be appropri ate.

G What Are the Proposed Conponents of CMOM Prograns?

Today’ s proposal identifies six conmponents of CMOM prograns that
EPA believes are generally necessary to neet the five performance
standards in the proposed standard condition. The CMOM program woul d
need to:

(1) Identify program goals consistent with the general standards;

(2) Identify adm nistrative and mai nt enance functions responsible for
i npl ementi ng the CMOM program and chai n of conmmuni cation for
complying with reporting requirenments for SSGCs;

(3) Include | egal authorities necessary for inplenenting the CMOM
pr ogr am

(4) Address appropriate nmeasures and activities necessary to neet the
performance standards;

(5) Provi de design and perfornmance provisions; and

(6) Moni t or program i npl enentati on and neasure its effectiveness.

EPA requests comments on these components of a CMOM program and
whet her additional conponents should be specified. In particular, the
Agency requests comrent on whether to require information about the
permttee’s capability and resources to inplenent the CMOM program as a
separ at e conmponent of the CMOM docunentation requirenents

EPA al so requests coments on whet her each of the proposed program
components i s necessary to the goals of elinmnating all avoi dabl e SSCs
and mnimzing the health and environnmental risks of those SSGCs that do
occur.

1. Program Goal s
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Program goal s hel p determ ne the course of action needed to set a
CMOM programin nmotion. Goals define the purpose and sought-for results
of the CMOM program Goals may reflect performance, safety, custoner
service, resource use, conpliance, and other considerations. Wast ewat er
Col l ection Systems Managenent, 5'" edition, Manual of Practice #7, Water
Envi ronnent Federati on provi des additional discussion of goals for
sanitary sewer collection system prograns.

2. Administrative and Mi ntenance Functions

There are different nodels for structuring an effective
organi zation. Responsibilities for managi ng and i npl enenti ng CMOM
program activities need to be clearly defined, documented, and
communi cat ed, however. Job descriptions help ensure that all enployees
know specific responsibilities and individuals have proper credentials.

An organi zation's size depends on the size, conplexity, and
specific features of the collection system Determnation of staff
requi rements for a collection systemrequires a working know edge of the
system and consi deration of key variables. For all but very smal
systenms, there should be at | east one on-site managenent representative
who has responsibility and authority for ensuring the programis being
i npl emented and properly updated and who regularly reports back to top
managenent officials on the perfornmance of the program Personne
shoul d have the required training for each CMOM program activity.

3. Legal Authorities
In order to inplement an effective CMOM program the pernmittee
woul d need to have sufficient |egal authority to authorize
i npl ementation activities. Today' s proposed CMOM provisi on woul d
require the operator to exercise the legal authority necessary to
i npl ement the CMOM program The proposed CMOM provision identifies five
cl asses of activities that EPA generally believes are necessary for
i mpl erenti ng a CMOM pr ogram
(A Controlling infiltration and connections from i nfl ow
sour ces;
(B) Requiring that sewers and connections be properly designed
and constructed;
(O Ensuring proper installation, testing, and inspection of new
and rehabilitated sewers;
(D) Addressing flows fromnunicipal satellite collection systens
(to the extent the permttee services such systens); and
(EB) | mpl enenting the general and specific prohibitions of the
national pretreatnment program (see 40 CFR 403.5).
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The Agency recogni zes that the scope and nature of |egal authority
necessary to inmplenent a CMOM program varies fromsystemto system For
exanple, the legal authority needed to address flows from nmunicipa
satellite collection systens will vary fromsystemto system For sone
systenms, the operator of a collection systemreceiving flows froma
muni ci pal satellite collection systemwi Il only need | egal authority to
control the volume of the peak flow. For other systens nore
conmpr ehensi ve authority to inplement CMOM neasures may be appropriate
(see discussion of permitting options for municipal satellite collection
systens).

A collection systemwi thout municipal satellite collection systens woul d
not be required to have legal authority to address this situation. The
proposed CMOM provision provides that if an elenment listed in the
provision is not appropriate or applicable for a specific collection
system the pernmittee would need to explain in its CMOM program sunmary
why the elenent is not appropriate.

The Agency requests comrent on whether the |egal authority for
controlling I/1 should specify controlling I/l fromprivate sources,
such as the privately owned portions of building laterals. Private
bui | di ng sewer connections represent a large portion of the collection
system (e.g., typically about 50 percent of the total sewer |ength).
Many i nfl ow connections are associated with these connections (e.g.
foundati on drains, area drains, downspouts), including connections that
are intentionally made to provide site drainage. Such connections are
typically considered illegal by |ocal governnent agencies, although many
ol der connections were authorized at the tine they were installed. A
recent WEF survey indicated that about 80 to 85 percent of nunicipa
sanitary sewer operators have enforceabl e regul ations prohibiting
downspout, roof drain and area drain connections to their sanitary sewer
systems. A nunber of studies have shown that the overall effectiveness
of 1/1 renoval efforts will be limted in many nunicipal collection
systens if private sources of I/l are not addressed

The proposed CMOM provi sion would not specify the formof |ega
authority because adequate authority can generally be established
through identification of sewer use ordi nances, service agreenents or
other legally binding docunents. EPA requests coments on the | ega
authority necessary to inplenment a CMOM program and whet her additiona
el ements should be specified in the standard permt condition. 1In
particul ar, EPA requests conments on whether controlling the
i ntroduction of grease from commercial establishments and institutions
into a collection systemshould be specifically listed under the | ega
authorities section. G ease can be a significant source of bl ockages.
Many systens have incorporated grease trap requirenents for commerci al
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#1.

food establishnents or processors that discharge a | arge volunme of waste
oils or tallow. Al though many existing nunicipal codes and ordi nances
require the installation of these traps, routine maintenance and

i nspection can soneti mes be | acking. Lack of maintenance on traps can
lead to failure. Local health departments sonetinmes have a role in
assuring that grease trap owners routinely maintain their traps and
reduce the amount of waste oils discharged to the system

4. Measures and Activities

Muni ci palities would need to inplenment a variety of measures,
activities and prograns to nmeet the five perfornmance standards in the
proposed CMOM requi rement. Measures, activities and program
requi rements would need to be tailored to the size, conplexity and
specific features of the collection system The proposed CMOM provi sion
specifically identifies eight general classes of nmeasures and activities
that EPA believes are generally appropriate and applicable for nost
muni ci pal sanitary sewer collection system progranms. The Agency
recogni zes that not all classes of measures or activities may be
appropriate for all collection systenms. For exanmple, a very snal
systemwi th a service popul ati on of several thousand may not require
regular cleaning if the system has not experienced overflows. Were a
permttee believes that a particular set of measures or activities that
are listed in the CMOM provision is not appropriate or applicable for
its collection system the witten summary of the program woul d docunent
the reasoning for that belief.

a. Maintenance Facilities and Equi pment

Permttees would need to provi de adequate maintenance facilities
and equi prent. Maintenance facilities are | ocations where equi pment,
mat eri al s and personnel are di spatched and where operations records are
kept. Increasingly, conmputer systens are used to nanage nai ntenance
records. Industry gui dance recognizes that a properly planned and
supported equi pnent yard is essential to collection system operation.
In smaller municipalities, collection system nmai ntenance equi pnent and
personnel typically share one yard with other nunicipal operations, such
as water and street departnents. Larger municipalities typically have
i ndependent and self-sufficient facilities, except where a centra
repair yard or heavy-duty repair shop is available. Detailed industry
recommendati ons for maintenance facilities are provided in WEF, 1999.*

Water Environment Federation, 1999. Wastewater Collection Systems Management, 5" edition, Manual of Practice
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b. Maintenance of a Collection System Map

One of the nost typical problens in collection system managenent
and mai ntenance is determ ning the |ocations of sewer |ines and
manhol es. Determ ning such | ocations is best done by keeping
appropriate collection system maps. Many agenci es keep | arge paper naps
di vided into overl apping, |arge-scale sections that can be bound into
books that can be stored easily and taken into the field as needed.
VEF, 1999 provides detailed industry recommendations for maps.

c. Use of Tinely, Relevant Information

Timely, relevant information plays a critical role in an effective
CMOM program as highlighted by industry guidance. (See WEF, 1999, and
Prevention and Control of Sewer System Overflows Second Edition, Mnua
of Practice FD- 17, Water Environment Federation, 1999.) A dynam c CMOM
program focuses on pl anni ng, inplenenting, review ng, evaluating and
taki ng appropriate actions in response to available information. The
key to these approaches is the ability to get information fromstaff in
the field to managers

Tinmely information is necessary for:
$ Provi di ng energency responses;
I nvestigating problens and conplaints that cause or may lead to
overflows and determ ning an appropriate response;
Schedul i ng and tracking i nspecti ons;
Pl anni ng mai nt enance activities, schedules, and work orders;
Managi ng parts, equipnent, and tool inventories;
Devel opi ng training plans and schedul es;
Tracki ng and preventing safety incidents;
Pl anni ng staffing and budgeti ng;
I dentifying hydraulic and physical deficiencies and prioritizing
responses; and
$ I dentifying programmati c deficiencies and devel opi ng appropriate

responses.

The proposed CMOM provi sion would not require that a conputer or
el ectroni c dat abase be used. Permttees could use paper copy systens to
track information and data. EPA believes that regardl ess of the nethod
for managi ng i nformati on, operators should have a witten description of
the procedures used, including procedures for operating and updating the
system |If the systemis computer-based, procedures should present any
uni que hardware and software requirenents. EPA requests comrents on the
use of tinely information in a CMOM program and the best way to refl ect
priorities in the proposed CMOM provi si on

©»
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d. Routine Preventive Operation and Mii ntenance Activities
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A good preventive mai ntenance programis one of the best ways to
keep a systemin good repair and to prevent service interruptions and
system failures which can result in overflows and/or backups. In
addition to preventing service interruptions and systemfailures, a
preventive mai ntenance program can protect the capital investment in the
collection system Preventive nmai ntenance activities should ensure that
the permttee:

$ Routinely inspects the collection system including punp stations,
and addresses danmage or other problens;

$ I nvestigates conplaints and pronptly corrects faulty conditions;

$ Provi des mai ntenance records, an adequate workforce and
appropriate equi pnent in working order; and

$ Mai nt ai ns and updates a schedul e of planned activities.
Preventive mai ntenance activities typically address:

$ Pl anned, systematic, and schedul ed i nspections to determ ne
current conditions and plan for maintenance and repairs;

$ Pl anned, systematic, and schedul ed cl eaning and repairs of the

system based on past history;

Proper sealing and/or mai ntenance of manhol es;

Regul ar repair of deteriorating sewer |ines;

Renedi ati on of poor construction;

I nspecti on and mnai nt enance of punp stations and ot her

appurtenances; and

$ A programto ensure that new sewers and connections are properly
desi gned and constructed and new connections of inflow sources are
pr ohi bi t ed.

Preventive mai ntenance, particularly in nmedium or |arge-sized
systens, typically includes predictive managenent and bases system
managenent on historical information and how t he system ages.

Predi cti ve managenment is an inportant feature of preventive maintenance
and can be used for both | ong-range replacenent or repairs and for
establ i shing routine mai ntenance work orders for areas with known
histories. Recordkeeping is the basis for an effective predictive
managenent program w thout which even the best guesswork wll not
produce the desired results. For agencies with I[inmted personnel,

equi prent, or financial resources, predictive managenent can be an

ef fective neans for keeping ahead of problens that can cause nmjor
repairs or flow interruptions, and spreads the costs of remedial work

L

over tine.

EPA requests comments on the degree of specificity that is
appropriate in this provision for requiring preventive nmaintenance
prograns. |In particular, the Agency requests comments on whet her
specific aspects of a preventive maintenance program should be
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identified in the standard permt condition as a nmeasure or activity of
a CMOM program

e. Programto Assess the Capacity of the Collection System and Treat nent
Facilities
A critical function of a collection systemis to provide adequate
capacity for wastewater flows. The capacity needs of a collection
system change as the system ages, new connections are nade, and existing
connections change their water usage. Capacity problens can arise under
a nunber of circunstances, including when:
$ Service demands in part of the systemare too great. Excessive
servi ce demands occur when new connections exceed the systenis
reserve capacity;
I/l increases as the system ages
$ The capacity of the system decreases due to factors such as the
formati on of solids deposits and other partial bl ockages,
i ncreases in the roughness of pipes, or |loss of punp capacity.
Today’ s proposed CMOM provision would require the permittee to
devel op and inplenent a programto assess the current capacity of the
collection systemand treatnent facilities for which it has operationa
control. Identifying reserve capacity, hydraulic deficiencies, and
capacity needs is critical for effective asset managenment. The capacity
assessnent program shoul d ensure procedures exist and are inpl enented
for:

©»

$ Det er mi ni ng whet her adequate capacity exists in downstream
portions of the collection systemand treatnent facilities that
will receive wastewater fromthe new connections; and

$ I dentifying existing capacity deficiencies in the collection

system and at treatnment facilities.
(1) New Connecti ons

Many States currently have requirenents and/ or guidelines for
capacity certifications for new connections to sanitary sewer collection
systems. In an initial review of several State requirenments, EPA found
that the States reviewed did not provide specific procedures and
protocols for conducting capacity analysis as part of certification
Operators appear to base certification on avail able design data al ong
with any information that may indicate previous overflow conditions.
More detail ed eval uati ons may be conducted where design information
i ndicates that a sewer is nearing capacity or if overflow conditions had
been previously noted in the applicable sewer segnments. EPA requests
comment on the specific procedures and protocols that nunicipalities use
to support capacity certifications and on whether any State requirenents
specify particular protocols and procedures for eval uating capacity.
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EPA expects that procedures and protocols used to conply with
State certification requirements would typically satisfy the CMOM
capacity assessnent programrequirenments for new connections. EPA
requests conment on whether existing State requirenents provi de adequate
saf eqguards for ensuring that capacity limtations associated with new
devel opnent are identified and reported to the appropriate State
officials, or whether additional reporting requirenents should be
i ncorporated in the CMOM standard permt condition
(2) Capacity Deficiencies

In addition to determining if adequate capacity exists for new
connections, EPA is proposing that the permttee be required to conduct
an ongoing programto identify existing capacity deficiencies in the
collection systemand at treatnent facilities. This proposed provision
woul d not be intended to require system w de conprehensi ve eval uati ons,
flow nonitoring, and/or diagnostic work. As a general rule, detailed
system w de eval uations are inappropriate due to the nature of sanitary
sewer problenms, where typically only a portion of the sewer system
experiences conplex problens that call for conplex evaluations. The
technical literature generally suggests that typically about 20 percent
of a sanitary sewer systemw th significant wet weather problens
requires detailed investigation. For many systens, detail ed
i nvestigation of whole networks is usually not justified, either
structurally, environmentally or hydraulically. (See Sewerage
Rehabilitation Manual, Third Edition, 1994, Water Research Centre.)
Rat her, ongoi ng prograns to assess system capacity can be based on
information froma variety of sources, including targeted inspections,
avail able flow nonitoring information, and/or information on reserve
capacity. O course, the NPDES authority may require, in an enforcenent
action or pernmt, that a permttee conduct a detailed evaluation of nore
than 20 percent of its systemif the NPDES authority believes it is
war r ant ed.

Under today’s proposal, EPA would require nore intensive
eval uations and studies in areas of the collection system where peak
flow conditions have contributed to an SSO event or to nonconpliance at
a treatnment plant (see requirenents for system eval uation and capacity
assurance plans). This approach seens consistent with industry
practice, where portions of the collection systemthat experience wet
weat her SSCs are typically given a high priority in rehabilitation
efforts. Further, the identification of likely SSO | ocations and
eval uation of the causes of SSGs are recommended as part of a
compr ehensi ve preventive mai ntenance program and capital expenditure
pl an (see draft Protocols for ldentifying Sanitary Sewer Overfl ows
ASCE, April, 2000). EPA requests comments on this targeting approach.
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Structural and hydraulic problens can be closely related. M nor
defects can lead to structural problens in specific soil conditions when
a sewer is subjected to surcharge because of insufficient hydraulic
capacity. A cycle of exfiltration and infiltration can occur that
causes fine soil particles to migrate into the sewer, reducing |latera
support fromthe soil. This can |lead to the collapse of the sewer.

Many of the techniques used to identify structural defects also provide
i nformati on on hydraulic performance, such as excess sedi nent, debris,
roots, open joints and msaligned joints. EPA requests comments on the
rel ati onshi p bet ween proposed requirements for programs to identify
structural deficiencies, prograns to identify hydraulic deficiencies and
system eval uati on and capacity assurance plans, and how t he CMOM

provi sions for these measures shoul d be coordi nat ed.

f. ldentification and Prioritization of Structural Deficiencies and
Respondi ng Rehabilitation Actions

Sanitary sewers are exposed to harsh internal and externa
environments. System conponents continuously deteriorate due to factors
such as natural aging, soil settlenment, excessive overburden, corrosion
fromsul fide and other causes, and el ectrochem cal corrosion. Many
systens are conposed of conponents with a wide variety of ages
Structural condition assessnent is a principle objective of any pipeline
system inspection programand is inportant to cost-effective nanagenent
of the collection system

EPA is proposing that, where appropriate, CMOM prograns woul d need
to include ongoing progranms for identifying structural deficiencies and
prioritizing corrective actions. \Were deficiencies are identified, the
CMOM program nust al so identify inplenmenting short-termand | ong-term
rehabilitation actions to address each deficiency. The CMOM program
summary should clearly identify the techni ques used in the program such
as field inspections or closed-circuit television, identify areas of the
coll ection system where various mnmeasures are enpl oyed, and descri be
criteria for identifying priorities for inspection and for correction.
Efforts to rate the condition of system conponents can be used to help
prioritize actions. Were rating systens are used for identifying the
condi tion of individual conponents of the collection system the rating
system shoul d be expl ai ned.

Det ai |l ed recommendations for identifying, prioritizing and
correcting structural and hydraulic deficiencies are provided in:

$ Existing Sewer Evaluation & Rehabilitation WEF Manual of Practice
FD- 6, ASCE Manual and Report on Engi neering Practice No. 62

$ Sewer _System Infrastructure Analysis and Rehabilitati on Handbook
EPA, 1991
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$ Manual of Sewer Condition O assification Wter Research

Centre, 1993

The Water Research Centre in the United Kingdom has agreed to
all ow the North Anerican Association of Pipeline Inspectors to use its
sewer classification programin North America and for the North America
Sewer Services Conpanies (NASSCO to have rights to their programin the
United States. NASSCO intends to use this programin conjunction with
others to devel op a standard classification of sewer conditions in the
United States. The NASSCO process will include: conversion to U S
standards; certification of television operators; devel opnent of
multiple teaching facilities; and assistance to software manufacturers
to convert to the new standard.

g. Training

Col l ection system enpl oyees are exposed to nunerous chall engi ng
condi tions, and adequate training, including safety training, is
necessary for enployees to neet these challenges. Wastewater Collection
System Managenent, Manual of Practice No. 7, Fifth edition, WEF, 1999,
reconmends that an organized training programis a necessity, regardl ess
of agency size. The WEF gui dance al so provides that typically, 3 to 5
percent of the gross budget be set aside for training expenditures.
Under today’s proposal, training prograns woul d address safety
procedures and training to ensure enpl oyees are adequately prepared to
i npl ement appropriate provisions of the CMOM program

h. Equi prrent and Repl acenent Parts | nventories

Provi di ng adequat e mai ntenance facilities and equi pnment typically
i ncludes a process for identifying critical parts needed for system
operation, and mai ntenance of an adequate inventory of replacenent
parts. Wthout an adequate inventory of replacenent parts, the
coll ection system may experience extended overflow events in the event
of a breakdown or mal function. The process for identifying critica
parts can be based on a review of equi pnent and nmanufacturer’s
reconmendat i ons, suppl enented by the experience of the maintenance
staff. The anmpunt and types of equiprment and tools held by a utility
depend on the size, age and condition of the system

5. Design and Perfornmance Provisions

Many defects in sewers that contribute I/l are attributable to
poor design and inproper construction in both newly constructed and
rehabilitated sewers.?® An effective programthat ensures that new

% Control of Infiltration and Inflow in Private Building Sewer Connections, Water Environment Federation, 1999.
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sewers are properly designed and installed can hel p avoid per manent
system deficiencies that could create or contribute to future overfl ow
events and/ or operation and mai ntenance problens. (Wastewater

Col l ection System Management: Manual of Practice 5'" edition, Water

Envi ronnent Federation, 1999.) Simlarly, major rehabilitation and
repair projects are opportunities to ensure that work is done correctly
in awy that will mnimze future problens. The proposed CMOM
provision would require permttees to devel op and i npl enent prograns to

ensure:

$ Requi renents and standards are in place for the installation of
new col | ecti on system conponents and for nmajor rehabilitation
projects; and

$ Procedures and specifications for inspecting and testing the
installation of new sewers, punps, and other appurtenances and for
rehabilitation and repair projects are inplenented.

Under this proposed provision, the permttee typically would
provi de oversight, including inspection, of new sewers and maj or
rehabilitation/repair projects associated with service connections and
| aterals and private satellite collection systens. The Agency requests
comments on ownership issues associated with prograns to oversee new
sewers and major rehabilitation/repair efforts.

Many col |l ection systens that have sized sewer conponents according
to current protocols have experienced overfl ows because the | evels of
I/l were greater than originally expected and renoval of I/l has
generally proven nore difficult and costly than was anticipated. The
Agency requests comrent on the continued use of existing I/l allowance
criteria in light of inproved materials of construction, and whether the
Agency shoul d investigate the need for nodifying these requirenents to
further prevent SSGs in the future.

6. Mnitoring, Measurenent, and Program Mdifications

Accurate sewer performance information is an inportant part of the
proposed CMOM process for inproving collection system performance and is
a core task of any asset managenent program Today’ s proposed CMOM
provision would require permttees to nonitor the inplenentation and,
where appropriate, neasure the effectiveness of elenents of their CMOM
prograns. Satisfaction of this requirenent typically would include
i dentifying performance indicators to describe and track the
i npl ement ati on of various aspects of their CMOM progranms. Performance
i ndi cators are ways to quantify and docunent the results and
effectiveness of control efforts. Performance indicators also can be
used to nmeasure and report progress towards achieving goals and
obj ectives and to gui de nanagenent activities. EPA believes that
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information fromthese efforts is critical to ensuring that a CMOM
programis updated as appropriate to reflect changi ng conditions,
mai nt enance strategies that prove effective, and new i nformation.

The Agency is in the process of identifying performance indicators
for collection system CMOM prograns. Recent discussions on performance
i ndicators for collection systems are provided in
$ Collection Systens: Methods for Evaluating and | nproving

Performance, California State University, Sacranmento, 1998

$ Optim zation of Collection System M ntenance Frequencies and
System Performance, Anerican Society of Civil Engineers, 1999.

$ Benchmar ki ng WAst ewat er Qperations-Coll ection, Treatnent, and
Bi osoli ds Managenent, Water Environment Research Foundati on,
Project 96-CTS-5, 1997.

$ MOP_#7, Water Environnment Federation, 1999.

$ Stamaker, R and Rigsy, M "Evaluating the Effectiveness of
Wast ewat er Col | ection System Mai nt enance. " Wt er/ Engi neeri ng
Managenent, January, 1997.

Performance indicators for sanitary sewer collection systens are

di scussed in detail in section Ill.N of today’s preanble. EPA requests
comments on whi ch performance indicators would be the nost useful for
characterizing collection systemperformance. In addition, the Agency

requests conments on whether it should establish or recormend a m ni mum
standard set of performance indicators to be tracked as part of the CMOM
program A standard set of perfornmance indicators may allow for
comparison of different collection systens and in the |long run may | ead
to a better understandi ng of expectations for sanitary sewer
perf or mance.

In particular, the Agency requests conments on the use of the
procedure for rating sanitary sewer collection system perfornmance
devel oped by the American Society of Cvil Engineers (ASCE). (See
Ootimzation of Collection System Mii ntenance Frequencies and System
Perf or mance, ASCE, 1999.) As discussed in section |.J of today’s
preanbl e, ASCE has devel oped a statistical nethod for conparing six
performance measures associated with sanitary sewer collection systens:
pi pe failures, SSO events, conplaints, punp station failures, the ratio
of peak hourly flow to average daily flow, and the ratio of peak nmonthly
flow to average daily fl ow.
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7. Conmuni cati ons

Today’ s proposed standard permnmit condition encourages the
permttee to comruni cate on a regular basis with interested parties on
the inplenmentati on and performance of its CMOM program The
comuni cation system should allow interested parties to provide input to
the permttee as the CMOM program i s devel oped and i npl enent ed.

Communi cations can include public education as well as public
notification and public invol vement that seeks broad public input before
maj or proposal s are devel oped and at key points during proposa
devel oprment and inpl enmentation. This approach would require the
permttee to identify and invite interested parties to the table, to
present the scope of the project or programin a way that citizens and
ot her pertinent governnent agencies can conprehend, and to work to
identify and address concerns. This up-front process is |onger and nore
compl ex, but should help identify problens or conflicts before resources
are spent. Such a process also can increase public support of public
works projects fromstart to finish, including nore support of the
fundi ng necessary to pay for the program or project.?®

EPA seeks comment on whether comunication with interested parties
shoul d be a mandatory el ement of the CMOM program (i.e., whether it
shoul d be included in the list of mandatory program el enments in proposed
122.42(e)(2)), and, if so, which aspects should be mandatory
requi rements (e.g., devel opnent of a conmunication plan).

H. Should EPA Set M ninumLevels for CMOM Program Activities such as

Preventive Mi ntenance?

Today’ s proposal does not include mnimmlevels for CMOM program
activities such as preventive mai ntenance. EPA does not believe that
national mninumlevels are appropriate at this tine for the follow ng
reasons:

(1) CMOM prograns need to be tailored to the specific operationa
characteristics of a given collection system Specific activities
shoul d be continually evaluated and nodified as appropriate to
address new conditions or new i nformati on. Defining nationa
m ni mum requi rements may work against this by driving prograns
toward the mnimumrather than providing flexibility to focus on
priority and critical sewers;

(2) Several studies have recommended that national numeric preventive
mai nt enance standards for rmnunicipal sanitary sewer collection
systenms are not practical at this time because there is very

L ayton, S, “Public Participation in Processis Strategic tool for Public Works,” APWA Reporter, March 1997.
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little correlation of existing preventive mai ntenance data to
syst em per f or mance®’;

(3) Nati onal m ni mum standards may not reflect unique system
characteristics. For exanple, cleaning crew production rates may
be relatively high for an agency in which nost of the gravity
systemis located in easily accessible, little traveled streets
because the crews are able to quickly set up and cl ean the sewer
segnents with mnimal traffic control activity. Variation in
other systemspecific factors, such as the travel tine, and anount
of debris in the pipe, debris removal and di sposal procedures, can
af fect production rates and make conparisons difficult. Site-
speci fic considerations, such as flat slopes or poor soils, may
require some communities to clean and/or inspect the sanitary
sewer system nore regularly.

The Agency invites comrents and specific suggestions on the use of
national mninum standards in the proposed CMOM provi si on

|. What are the Major Docunentation Requirenents in the Proposed CMOM
Standard Pernmit Condition?

All permittees would be subject to three major docunentation
requirements in today’s proposed CMOM standard permt condition

(1) Witten sunmary of the CMOM program

(2) Overfl ow energency response pl an; and

(3) Program audit report.

In addition, permttees that have had peak flow conditions that
contribute to an SSO di scharge woul d need to prepare a system eval uation
and capacity assurance plan, unless the hydraulic deficiency causing the
SSO was corrected or the SSO di scharge nmet the criteria provided in
section 122.42(f)(2) of the proposed standard permt condition
clarifying the prohibition on SSO di scharges caused by severe natura
conditions and for which there was no feasible alternative.

1. CMOM Program Sumary

In today' s proposed rule, EPA is proposing that pernittees be
required to develop a witten sunmary of their CMOM programs. The
permttee would be required to make the CMOM program sunmary avail abl e
to the NPDES authority and public upon request. The primary purposes of
the CMOM program sunmary are to

2"See “Collection Systems: Methods for Evaluating and Improving Performance,” California State University, 1998,
“Stopping SSOs:. Beneficial Maintenance Practices,” Charlotte-Mecklenberg, SSO National Conference, EPA, 1995, and
“Sanitary Sewer Overflows and Sewer System Maintenance,” University of North Carolina at Charlotte, 1998.
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$ Ensure NPDES aut horities have adequate information to begin an
eval uation of the permttee’s CMOM program and

$ Provide the public with information on the pernmttee’ s CMOM
program
The program summary shoul d gi ve an overvi ew of the nanagenent

program and summari ze major inplenentation activities. The sunmary may

i ncorporate other docunents by reference. At a mninum the sumary

woul d have to describe

(1) Goal s of the CMOM program

(2) The organi zati on responsi ble for inplementing the CMOM program
and the chain of comrunication for reporting SSGs to the NPDES
aut hority;

(3) Legal authorities for inplenmenting the CMOM program

(4) Measures and activities the permittee intends to inplement as part
of its CMOM program

(5) Desi gn and performance requirenents and/or standards for the
followi ng activities:

(a) installation of new collection system conponents;

(b) rehabilitation and repair projects;

(c) procedures for inspecting and/or testing the installation of
new sewers, punps, and ot her appurtenances; and

(d) rehabilitation and repair projects;

(6) How the permittee would nmonitor inplenentation of the CMOM program
and, where appropriate, neasure the performance or effectiveness
of specific programelenments; and

(7) How the permittee would comrunicate with interested stakehol ders
about the inplenentation and performance of the CMOM program
If the permttee believes any of the |listed CMOM provi sions are

not appropriate for its CMOM program the summary woul d have to explain

why. The permittee would be required to nodify the summary of the CMOM
prograns as appropriate to keep it updated and accurate. |In general,

CMOM program sunmari es should be as brief as possible. EPA expects that

the length of the summary woul d vary dependi ng on the size and

complexity of the system and other factors. The CMOM program sunmary
for some very small municipalities my only be several pages |ong. EPA
requests conments on the appropriate scope and content of the CMOM
program sumary.

2. Overfl ow Energency Response Pl ans

An overfl ow emergency response plan provides a standardi zed course
of action for wastewater collection system personnel to followin the
event of an SSO  An overfl ow energency response plan shoul d descri be
the permttee’ s planned options for response, renediation and
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notification neasures under different SSO scenarios. EPA believes that
an up-to-date overfl ow energency response plan is necessary to ensure
that a nmunicipality is adequately prepared to respond to SSO events.

EPA believes that given the public’'s potential direct interest in a
muni ci pality’s response to SSO events, the public should be given access
to overfl ow emergency response plans and, in certain cases, to inform
their devel opment.

EPA antici pates that under the proposal, overfl ow energency
response plans would identify procedures for a w de range of potentia
systemfailures. At a mninmm overflow enmergency response plans woul d
be expected to address mechani sns to:

(1) I dentify SSCs;

(2) Provi de i mredi ate response and energency operati ons;

(3) Provi de appropriate inmedi ate notification to the public,
health officials, other affected entities and the NPDES
authority (as required in today’s proposed reporting, public
notification and recordkeepi ng standard permt condition);
and

(4) Ensure that appropriate personnel are adequately trained to
i mpl erent the plan.

The plan should al so provide a process for periodically review ng
and updating the plan. Detailed industry reconmendati ons for overfl ow
energency response plans is provided in Preparing Sewer Overfl ow
Response Pl ans: A Guidebook for Local Governnents Anerican Public Wrks
Associ ation, 1999. The APWA gui debook al so provi des a nodel overfl ow
emer gency response plan.

a. ldentification of SSCs

The overfl ow energency response plan should describe strategies
for a wide range of potential systemfailures for receiving and
di spatching information. This would include a description of the role
of each participant in the response, beginning at the tine a conplaint
or report is received and continuing through the satisfactory response
to the incident.

b. Provide | medi at e Response and Energency Qperations
The overfl ow energency response plan should describe strategies
for a wide range of potential systemfailures to:
$ Mtigate the inpact of SSOGs as soon as possible by nobilizing
| abor, materials, tools, and equipnent to investigate reported
i ncidents; and
$ Docunent the findings and response.
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The National Weather Service recommends that a National COceanic
and At nospheric Adm nistration (NCAA) weat her radio, that includes a
battery backup and a tone-alert feature that automatically broadcasts an
alert when a watch or warning is issued, can be the best source of
current flood warnings. A NOAA weat her radi o can provide warning
messages on flash fl oods, flood watches, flood warnings, urban and smal
stream advi sories, and flash flood or flood statenents.

c. Imediate Notification to the Public, Health Agencies, O her Affected
Entities, and the NPDES Authority

Today’ s proposed requirenents for an overfl ow energency response
plan would require the permttee to provide a framework describing how
it would notify the public, as well as other entities, of overflows that
may i mm nently and substantially endanger human health. The proposed
overfl ow energency response plan provision would not dictate the
specific procedures or the specific information that woul d be provi ded
t hrough i medi ate notification. Rather, the provision would require the
permttee to develop a plan, in consultation with potentially affected
entities, that establishes a framework for case-by-case notification
whi ch depends on the nature of the overflow event and the
responsibilities of different local entities. Gven the conplexities of
i mmedi ate notification, the Agency believes it is critical to use the
flexibility of a systemspecific overfl ow emergency response plan to
identify and clarify specific notification responsibilities and
notification protocols.

EPA expects that the plan would identify appropriate authorities
at the local, county, and/or State level to receive notification and
identify the roles and relationships of the permttee, public health
authorities, and other authorities, including |lines of comrunication and
the identities of responsible officials. EPA requests comments on this
appr oach.

i. Criteria for ldentifying Overflows that Trigger Notification
Requi renent s

Under the proposal, the overfl ow energency response plan woul d
describe the criteria to be used to evaluate if a given overfl ow event
may i mm nently and substantially endanger human health and if i mediate
notification of the public, a public health agency, or other inpacted
entity (e.g., water supplier) is required. The criteria would reflect
the uses of potentially inpacted waters as well as other rel evant
factors. The devel opnent of these criteria should be coordinated with
the NPDES authority, local health officials, drinking water suppliers,
and ot her key potentially inpacted entities.
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In general, SSCs that are expected to neet the "may inmnently and
substanti ally endanger human health" criterion for inmediate
notification include major |ine breaks, overflow events that result in
fish kills or other significant harm and overflow events that occur in
sensitive waters and hi gh exposure areas such as protection areas for
public drinking water intakes and swi mmi ng beaches and waters where
primary contact recreation occurs (see Chapter X of the Enforcenent
Managenent System Gui de, EPA, March 7, 1996). NPDES authorities may
identify other areas or overflows of specific concern in guidance.

ii. Imediate Notification of the Public
Under today’'s proposal, the permttee would be required to
coordinate with State and/or |ocal health agencies to identify public
notification procedures for inclusion in the pernmittee s overfl ow
energency response plan. The overfl ow energency response plan woul d
descri be actions that would be taken, in cooperation with State and/or
| ocal health agencies, and the entity responsible for each action, to:
$ Limt public access to areas inpacted by mnunicipal sanitary sewer
overflows. Actions should include tenporary signage to provide
notification for inpacted surface water bodies, ground surfaces or
ot her ar eas;

$ Post emergency overflow outfall |ocations where affected water
bodi es are accessible to the public; and
$ Provi de ot her appropriate nedia and public notification.

EPA expects that, at a minimum notification would include the
followi ng information:

$ The | ocation of the overflow and/or affected receiving water;

$ A clear statenment identifying the potential health problem(e.qg.,
raw sewage has been rel eased, water is contam nated);

$ Measures to avoi d exposure (e.g., avoiding contact with ponded
water or soil); and

$ Nanme and phone nunber to contact for further information

The Agency anticipates that an overfl ow emergency response pl an
woul d likely provide for a range of potential options with selection of
a specific option or options depending on the imredi ate circunstances of
the overflow. The notification nmethods selected for different types of
SSGs shoul d provide the necessary information to the appropriate
audi ence based on exposure and public health considerations. Not all
of these notifications would be appropriate for all situations. Options
for consideration include:
$ Hand delivery of information bulletins or door hangers to

popul ati ons exposed to an inm nent and substantial human health

110



risk in cases where the population is limted and easily defined
and accessi bl e;
$ Temporary (e.g., less than one week) posting at affected use areas
(e.g., along a beach front) in cases where recreational uses are
affected on a short-term basis;
$ Temporary posting at selected public places with affected use
areas such as a bulletin board or public information center at a
park or beach, in cases where the public has access to the area
sel ected for display; and
$ Noti ces in newspapers or in radio/television public announcenents,
in cases where public exposure is likely to be w despread or
heal th i npacts severe
Under the proposed provision, the permttee would be responsible
for notifying the public in accordance with the permttee s overfl ow
energency response plan. Depending on |local circunstances, this may
involve the permittee directly notifying the public or it may involve
the permittee notifying a different entity, such as the local health
authority, who would in turn notify the public. The advantages to
letting another authority provide this information include the existence
of other notification nechanisns for public health and safety, the
trai ni ng and background of the enpl oyees applying the notification
criteria, and the need for consistency of message. EPA is particularly
interested in exanples illustrating the appropriateness of an entity
other than the permttee providing i mediate public notification due to
institutional arrangements with other entities that provide notification
of public health risks and can provide the necessary information on
overflows with the necessary pronmptness. [If, for exanple, the
permttee’s overfl ow energency response plan docunments an arrangemnent
under which public health authorities receive the notification and
transmt it directly to the affected public, should this relieve the
permttee of responsibility for providing direct notification? EPA
seeks conmment on whet her nore flexible wording woul d provi de greater
flexibility while ensuring the sane | evel of public health protection
(for exanple, replacing "You nust notify" with "You nust ensure that the
public is notified . . ."). EPA also seeks comrent on how to clarify
when the public health risk warrants different fornms of public
notification.

iii. Immediate Notification of Health Oificials

Public health authorities can play an inportant role in assessing
the health risks of SSCs and notifying the public of potential health
threats. 1In many cases public health authorities nmay have mechanisns in
pl ace, or may be able to devel op nmechani sns, to coordinate assessment
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and public notification activities for SSOs with those activities for
other simlar potential public health risks, such as CSCs, or can
integrate SSO notification into notification on beach cl osings,
shel I fishing restrictions, and other use inpairnents.

Public health authorities also can play an inportant |ocal role,
in coordination with the permttee, in tracking SSO occurrences and
patterns and establishing long-termnotification and posting procedures
in cases where recurring SSCs pose a chronic health or environnenta
threat. In this role public health authorities can form an inportant
bri dge between citizens, the pernmttee, and Federal and State
authorities.

Under today’s proposal, the overflow energency response plan woul d
identify specific reporting protocols between the pernittee and the
appropriate public health authorities, tailored to the needs of the
public health authorities and other |ocal circunstances. EPA expects
that, at the very least, the notification would enable public health
authorities to assess any inmedi ate health threat, participate in
monitoring and public notification activities, and facilitate | onger-
term public awareness activities and tracking of long-term overfl ow
trends and potential health threats.

EPA does not expect that imrediate notification to public health
authorities would entail significantly nore information collection or
reporting responsibilities than those already proposed for imediate
nonconpl i ance reporting to NPDES authorities or imedi ate notification
to the public. EPA seeks comrent on whether the regul ation should
specify certain mninmmelenments of this notification, such as a
characterization of the size of the overfl ow and when the overfl ow began
and ended, if known.

In establishing the institutional arrangenents for permttees and
public health authorities it may al so be beneficial to agree on certain
"boil erplate” public notification information that either the permttee
or public health authority could provide, and which would be applicable

in a range of SSO events. Information would include:

$ Possi bl e health risks of exposure;

$ Measures to avoi d exposure B e.g., avoiding contact with ponded
wat er or contami nated soil; and

$ Nanme and phone nunber to contact for further information

iv. Imediate Notification of Other Inpacted Entities

Under today’'s proposal, the permittee’ s overfl ow energency
response plan would have to identify other potentially inpacted entities
that would al so receive imedi ate notification. These entities would be
identified based on system specific considerations and could include
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dri nki ng wat er providers, beach nmonitoring authorities, |ocal police or
fire departnments, downstream municipalities and downstreamfacilities
with water intakes that use waters for purposes that could result in
health risks (e.g., processing food). EPA seeks comment on whet her the
rul e shoul d provi de gui dance on how the overfl ow energency response pl an
shoul d identify which additional entities to notify, and under which

ci rcunst ances.

v. Additional Public Notification

In addition to the i mMmedi ate notification provisions described
above, EPA is proposing to require pernmittees to provide nore permanent
notification at specific locations with recurring overflows that
continue to have a potential to affect human health. For exanple, where
the system has designed or "built in" overflow structures that may
overflow in a manner that could have the potential to affect human
heal th. The additional public notification requirement for recurring
overflows that continue to have a potential to affect human health and
desi gned overflow structures is intended to address nore routine
activities associated with responding to an overflow as well as |ong-
termactivities such as permanent posting of overflow structures at punp
stations and other locations. As discussed in Section VI.B.4., the
Agency is al so requesting conment on whether "potential to affect human
health” is the appropriate criterion to trigger additional public
notification requirenents.

The permittee’s overfl ow energency response plan should specify
procedures and protocols for this additional public notification,
i ncludi ng how ot her affected entities, such as local, State, or triba
public health officials, parks and recreation officials, and nmenbers of
the public, would be consulted.

d. Training and Distribution and M ntenance of the Pl an
EPA is proposing that the overfl ow emergency response plans ensure

adequate training for appropriate personnel. The overflow emergency

response plan woul d descri be:

$ How t he plan would be distributed and otherw se made available to
personnel responsible for inplenenting the plan

$ Trai ni ng procedures for appropriate personnel, including the
frequency of the training activities; and

$ The process for review ng and updating the plan

3. Program Audit Report
At the heart of the CMOM process is the concept of ongoing
assessnent of the CMOM program and the performance of the collection
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system EPA believes that one inportant part of the assessnment is
peri odi ¢ conprehensive audits of the program EPA i s proposing that
permttees conduct conprehensive audits of their prograns at |east once
every five years

Under the proposal, permttees would be required to conduct an
audi t that included:

$ Interviews with facility managers;

$ Fiel d i nspection of equipnent and ot her resources;

$ Interviews with field personnel and first |evel supervisors,
observation of field crews; and

$ Revi ew of pertinent records and information managenent systens.

Based on an evaluation of information fromthese sources, the
permttee would be required to develop an audit report. At a m ninum
the audit report would have to address:

(A The findings of the audit, including deficiencies;

(B) Docurent ati on of steps taken to respond to each finding in the
report, including steps taken to correct each deficiency; and

(O A schedul e for additional steps to respond to findings of the
report.

The proposed conprehensive audit requirenment is not intended to
necessarily require systemw de flow nmonitoring, SSESs or physica
i nspections. These types of activities may be part of a CMOM program
to one degree or other, and are discussed in the context of system
eval uation and capacity assurance plans (see section IIl1.1.4), and CMOM
measures and activities (see section I11.G).

The Agency notes that its Audit Policy, Incentives for Self-
Policing: Discovery, Disclosure, Correction and Prevention of Violations
(65 FR 19618; April 11, 2000), would not apply to the proposed audit
requirement in today’s proposed rule. The Agency’s Audit Policy, which
provi des incentives, including elimnating or substantially reducing the
gravity conponent of civil penalties, applies to facilities who
voluntarily sel f-disclose and pronptly correct violations, and does not
apply to conmpul sory di scl osure requirenents such as those proposed
t oday.

4. System Eval uation and Capacity Assurance Pl an

Capacity assurance is a process to identify, characterize and
address hydraulic deficiencies in a sanitary sewer collection system
Under today’'s proposal, permttees would need to inplenment a programto
assess the current capacity of the collection system and treatnent
facilities that they own or over which they have operational control.
EPA is proposing that where peak flow conditions contribute to an SSO
di scharge or to nonconpliance at a treatnent plant, permttees would be
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required to prepare and i npl enent a system eval uati on and capacity
assurance plan unless the pernittee has either:
$ Taken steps to correct the hydraulic deficiency; or
$ The permittee denonstrates that the discharge was caused by severe
natural conditions and that there were no feasible alternatives to
the di scharge (see the proposed prohibition provision at
122.42(f)(2)).
There are several evaluating and pl anni ng approaches for
i dentifying, characterizing and addressing hydraulic deficiencies in
sanitary sewer collection systens. A conprehensive set of long-term
actions may be needed for collection systenms with conpl ex wet weat her
capacity problens. Industry guidance suggests different variations to
the nultiple phase approach for conplex situations®. Wiile there is
some variation in the nulti-phase approach reconmended in the
literature, they generally address the follow ng activities:

. Initial evaluation of the managenent and performance of the
col l ection system based on avail abl e i nformati on;

. Pl anning for and collecting additional information/data on the
managenent and performance of the collection system

. Carification of management and perfornance objectives, devel opi ng
and eval uating alternatives and sel ecti ng nmeasures;

. | mpl enent ati on of neasures; and

. Conti nued nonitoring and assessnent to determ ne the effectiveness

of inplenented neasures and adj ustnment of measures as necessary.
Today’ s proposal would not require a specific approach be
followed, and is intended to provide flexibility in conducting
eval uations and identifying appropriate responses.

a. Eval uations

Under today’s proposal, the evaluation portion of the plan would
have to include a sunmary of steps that were planned or that have been
taken to evaluate the cause of the hydraulic deficiency and provide
suitable information to support selection of actions to address the
deficiencies. The scope of an evaluation for a specific deficiency is
expected to vary depending on the cause, nature and conplexity of the
deficiency. Sone deficiencies, such as |ift stations or punps that are
not coordinated, treatnent plants that are not adjusted according to

% For example, Existing Sewer Evaluation & Rehabilitation, WEF MOP FD-6, ASCE Report No. 62, 1994,
recommends a four phased integrated approach to rehabilitation of sewer systems (Phase 1 - Planning Investigation; Phase 2 -
Assessing the System I/l Conditions, Structural Conditions, and Hydraulics; Phase 3 - Devel oping the System Usage Plan; and
Phase 4 - Implementing the System Usage Plan). Handbook-Sewer System Infrastructure Analysis and Rehabilitation, EPA
1991, describes afour phase approach that includes a preliminary sewer system analysis, an I/l analysis, a sewer system
evaluation survey and sewer system rehabilitation.
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influent flow, or major structural problens at manhol es or wi th pipes,
shoul d be addressed by short-term nmeasures w thout the need for or the
del ay associated with extensive analysis of the system

Where a coll ecti on system experiences conpl ex wet weather capacity
problens that result in wet weather overflows or plant nonconpliance
probl ens, accurate characterization of the sewer system shoul d precede
portions of the conprehensive response. In these situations, a thorough
under st andi ng of the characteristics and performance of the collection
systemis essential for devel oping cost-effective solutions. Trying to
fix complex, wet weather collection system problens w thout adequately
eval uating the collection systemcan result in pursuing inappropriate
solutions that are not the nost cost-effective and that may even lead to
overflow problens in other parts of the collection system |In addition
a detailed evaluation of the collection systemcan dramatically reduce
remedi ation costs by providing informati on on the causes of the SSO
problemthat allows selection of the nmost cost-effective sol utions.

Col l ection system eval uati ons undertaken to address wet weat her
SSO probl ens should focus primarily on identifying the major sources
that contribute to the peak fl ows associated with overflow events (e.g.
sources of inflow and rainfall-induced infiltration) and hydraulic
problens (e.g., bottlenecks, insufficient slopes, inadequate punps).

Eval uations that focus primarily on SSO problens may differ from many
traditional sanitary sewer evaluation surveys that often focus primarily
on infiltration affecting base flows.* To quantify peak flows entering
a collection systemaccurately, total flows need to be nmeasured or
accounted for and estimated, including contained flows remaining in the
system and escaping flows such as overfl owi ng manhol es or ot her SSCs.
Compl ete and accurate flow nmonitoring is extrenely inportant to estinmate
peak flows.* Measured flows need to be correlated to the specific
rainfall that caused the flow, as Rl is dependant on the magnitude and
duration of the stormevent and other factors.

Model i ng may be a val uabl e tool for providing general predictions
of sewer systemresponse to various wet weather events and eval uating
control strategies and alternatives. EPA recognizes that there are nany
nodel s that can acconplish these tasks. These nodels range fromthe
simple to the conplex. Wen a nodel is used, it should include
calibration and verification with field nmeasurenents. EPA believes that

2EPA developed requirements for SSESs under the Construction Grants regulations (40 CFR 35.927-2). The primary
purposes of SSESs are to identify the location, estimate flow rate, method of rehabilitation and cost of rehabilitation versus cost
of transportation and treatment for each defined source of I/l and provide a proposed rehabilitation program for the sewer system.

See "Existing Sewer Evauation and Rehabilitation,” Water Environment Federation Manual of Practice FD-6,
American Society of Civil Engineers Manual and Report on Engineering Practice No. 62, 1994.
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continuous sinulation nodels, using historic rain and I/| data, may be
the best way to nodel sewer systens. The nodel sinulation should be
limted to the collection systemfor which data is provided and for only
the range of rainfall data nmeasured. Because of the iterative nature of
nodel i ng sewer systens, nmonitoring and nodeling efforts are

compl enentary and shoul d be coordi nated. Model ed fl ow projections should
be accompani ed by a characterization of the degree of uncertainty as
such uncertainty can be significant®.

EPA requests comments on whet her the Agency shoul d provide
gui dance or guidelines on characterizing information collected during
collection systens evaluations, and if so what kind. For exanple, the
Agency notes that it is often very difficult to interpret and conpare
I/1 values that do not specify the conditions under which the val ues
were observed®. In addition, the Agency requests coment on whet her
CMOM permt provisions should specify m nimuminformation requirenments
for evaluations. Such requirenents could generally include: estinmates
of peak flows (including flows from SSCs that escape fromthe system
associated with conditions sinmlar to those causing overfl ow events;
estimates of the capacity of key system conponents; identification of
hydraul i ¢ deficiencies, including conponents of the systemwi th limting
capacity; and identification of the major sources that contribute to the
peak flows associated with overfl ow events.

b. Capacity Enhancement Measures

EPA is proposing that short- and | ong-term actions to address each
hydraul i c deficiency be identified in the system eval uati on and capacity
assurance plan. The plan would have to include an anal ysis of
alternatives. EPA generally encourages pernmittees to include
conpr ehensi ve approaches to reduci ng peak flows in collection systens
wi th conpl ex problenms. Measures that reduce peak flow can reduce |ong-
term operating costs and expenses associated with future plant and
conveyance expansions. Sone peak flow reduction neasures can
significantly reduce flows at relatively | ow costs, such as progranms to
renove illegal connections fromprivate buildings (e.g., sunp punps,
area drains and roof drains).

Under today’s proposal, system evaluation and capacity assurance
pl ans woul d have to include a description of how actions were
prioritized and esti mated schedul es for inplenmenting actions. Were a
system eval uati on and capacity assurance plan addresses nultiple

1See Heaney, J.P. et al., “Research Needs in Urban Wet Weather Flows”, WEF Research Foundation Project 96-1RM-
1, February 1998.

%2 See |nnovative Urban Wet-Weather Flow Management Systems, by Heaney, J., Pitt, R., Field R., EPA cooperative
agreement nos. CX 824932 & CX 824933, 1999.
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hydraul i c deficiencies, EPA generally expects that priorities would be
based on the human health and environnmental risks associated with
potential SSOs and the degree to which inprovenents can be made quickly.
Factors that can affect risk are the location of the SSO potential for
human contact, receiving water uses, and the volume of discharge. SSGCs
that imm nently and substantially endanger human heal th, such as

di scharges into buildings, to public drinking water supplies, and waters
and beaches where swi mm ng occurs, should be given the highest priority.
c. Interimuse of Peak Excess Flow Treatnent Facilities

EPA has identified a |imted nunber of cases where NPDES pernits
have been used to authorize or approve infrequent discharges froma peak
excess flow treatnent facilities (PEFTFs) located in sanitary sewer
collection systens. |In the past, the NPDES permts issued for PEFTF
di scharges have used different regulatory constructs

The Agency has identified permts witten for facilities in Texas,
California, and New York, that authorize discharges from PEFTFs and do
not incorporate effluent linmitations based on secondary treatment.®
EPA requests comments on the existence of NPDES pernits authorizing
di scharges from PEFTFs in other States, and the framework under which
those permits were issued, including articul ated expectations for how
long the facilities were expected to operate.

Under the proposed approach, any permt issued in the future for
di scharges froma PEFTF that is located in a sanitary sewer collection
system woul d need to include effluent |imtations based on the secondary
treatnent regulation (40 CFR Part 133) and any nore stringent
limtati ons necessary to neet water quality standards. The approach
outlined bel ow di scusses how EPA woul d address PEFTFs that are not
designed to neet effluent limtations based on secondary treatnment or
any nore stringent water quality-based requirements on an interimbasis
in enforcenent actions.

Where a pernmittee’s system eval uati on and capacity assurance plan
and program audit indicate that elimnation of avoidable wet weather
SSCs will take a long tine (e.g., five to twenty years), EPA recognizes
that interimuse of a PEFTF to reduce adverse health and/or
environnmental inpacts nmay be appropriate. EPA requests coment on
potential health and/or environmental inpacts or benefits of |ong-term
PEFTF use, and on the treatnment efficiency of various technol ogi es used
for PEFTFs, and how such treatnent efficiencies conpare to biol ogica
treatnent systens operating under peak flow conditions.

*Draft - Performance of Peak Excess Flow Treatment Facilities serving Sanitary Sewer Collection
Systems, October, 1999, prepared for US EPA under contract with Science Applications International Corporation.
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$

EPA woul d apply the followi ng principles for permttees wanting,

needi ng, PEFTFs:

The permittee woul d devel op and i npl enent a CMOM pr ogram

i ncluding a system eval uati on and capacity assurance plan and CMOM
program audit, which identified specific plans to fix causes of
SSGs. \Where, based on this evaluation, the permttee denonstrates
that a PEFTF woul d reduce adverse health and/or environnenta

i npacts of untreated SSOs during peak excess flow events, the
permttee would notify the NPDES authority and provi de the NPDES
authority with appropriate analysis, including the system

eval uation and capacity assurance plan and program audit report.
The CMOM program audit and system eval uati on and capacity
assurance plan of any permttee proposing interimuse of a PEFTF
woul d need to denonstrate that no tinely feasible alternatives to
the PEFTF exi st for managing SSOs. Public participation should be
used in evaluating feasible alternatives. The approach may take
wat er shed consi derations into account.

Proposals for interimuse of PEFTFs to treat peak excess flows
woul d be addressed in an enforcenent action unless discharges from
the PEFTF could neet all secondary treatnment and water quality-
based requirenents, in which case the discharges could be

aut hori zed under the standard permt process. EPA or the State
enf orcenment agency woul d i ssue an adninistrative order (AO to the
facility to ensure plans are inplenmented. For a pernmittee
proposing interimuse of a PEFTF for a period |onger than three
years, EPA or the State enforcenment agency woul d seek a judicia
order (on consent or otherwise). Either the AO or judicial order
will identify a date by which discharges fromthe PEFTF woul d need
to be elimnated. Any renaining discharges after that date would
be addressed in the context of applicable permt |anguage (e.g.,
the prohibition on SSO di scharges (based on proposed 40 CFR
122.42(f)). Under the enforcement order from EPA or an authorized
NPDES State, the permittee would provide its formal comm tnent and
schedule to carry out the plan to correct problems. The order
woul d al so provide a nmechanismfor stipulating penalties, which
may be reduced as appropriate.

Provi sions and requirenments of the PEFTFs not neeting effluent
limts for secondary treatnment and applicable water quality-based
requi rements could be included in the AO or judicial order. These
provi sions and requirenents could be devel oped on a case-by-case
basi s because they would be interimmtigative requirements. The
PEFTF woul d need to be designed to provide protection of public
health and, at a mninmum sensitive environnental concerns.
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$ The appropriate conponents of CMOM program shoul d be reassessed at
| east every five years to assess the progress of inplenenting the

CMOM program and det erni ne whet her use of the PEFTF shoul d

continue and, if so, whether it should be subject to nodified

condi ti ons.

Any pernmittee proposing to utilize a PEFTF that will not conply
with effluent [imts for secondary treatnment and any nore stringent
limts necessary to neet water quality standards could only do so in the
context of the above procedures. These procedures would provide for a
fixed date for correction of SSCs related to i nadequate peak fl ow
capacity at which point the PEFTF would no | onger be needed. Existing
permtted PEFTFs could remain under pernmit until expiration of the
permit. Upon expiration of such permts, the permttee could enter into
t he above process and be covered with an enforcenment order if nore tine
i s needed to phase out the PEFTF or issued a permt that included
effluent limtation for secondary treatnment and applicable water
qual i ty- based requirenents.

J. What is Adequate Capacity for a Minicipal Sanitary Sewer Collection
Syst enf

In today' s proposed rule, the proposed standard permt condition
that prohibits SSO di scharges contains criteria for evaluating the
circunmstances related to SSO di scharge events that are caused by severe
natural conditions. Under the proposed prohibition provision, the NPDES
Director may take enforcenent action against the permttee for a
prohi bited SSO di scharge caused by natural conditions unless the
permttee denonstrates: (1) the di scharge was caused by severe natura
conditions; (2) there were no feasible alternatives to the discharge;
and (3) the pernittee conplies with the specified notice requirenents.
This regulatory franework woul d be used for evaluating if a nunicipa
sanitary sewer collection system provi des adequate capacity.

EPA is not proposing mininmumnuneric criteria for adequate
capacity for sanitary sewer collection systens in today’'s proposed rule.
As di scussed el sewhere in today' s preanble, EPA believes that at this
time it is not appropriate for the Agency to devel op national m ni nmum
nuneric criteria for sizing sanitary sewer collection systenms or for
defining severe natural conditions on which to base sanitary sewer
design. Rather, the design capacity for sanitary sewer collection
systenms shoul d be established based on system specific considerations,
and shoul d be evaluated periodically to ensure that feasible
alternatives are being enpl oyed.

EPA intends to retain the ability to enforce where SSCs are caused
by severe natural conditions for the instances where additiona
investnents in feasible alternatives are warranted by health or
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environnmental risks. This approach retains the Agency’s ability to
address health and environnental risks associated w th di scharges that
may occur as the result of severe natural conditions.

The Agency believes that sonme State and industry guidelines were
that historically used for sizing new sanitary sewer conponents may not
be adequate to prevent SSCs under all conditions. |In part, this is
because the Agency believes these guidelines, particularly when applied
to sewers that were built with materials other than those avail able
today, have in sone cases used I/I allowances that have underesti mated
actual levels of I/1 that occur under various conditions. This has been
due in part to an inconplete or inaccurate understanding of 1/1
particularly how I/1 changes wi th changing conditions, and overly
optimstic projections of I/l renmoval. The engineering criteria used
for designing ol der sewers appear to have based on unrealistic
expectations on how I/l would inpact a conplex sanitary sewer collection
system and how well 1/1 could be renoved. For these reasons, the Agency
does not believe that sone sanitary sewers that were originally sized to
meet State and industry guidelines, particularly those built to serve
ol der sewers, would necessarily satisfy today’'s proposed requirenments to
provi de adequate capacity if those sanitary sewers continue to
experience high levels of I/1.

K. Should There Be an Alternative CMOM Special Permt Condition For
Smal | Municipal Sanitary Sewer Collection Systens?

In the United States, a relatively few large sanitary sewer
coll ection systenms serve a |l arge percentage of the total popul ation
served The distribution of service popul ations for nunicipal sanitary
sewer collection systens is described in Table 13. Sonme highlights from
the distribution are:
$ Muni ci pal sanitary sewer collection systens with service

popul ati ons of 50,000 or nore serve 49 percent of the popul ation

that is served by sanitary sewers. There are only about 450 of
these systens, however; this is only 2 percent of the nunber of
muni ci pal sanitary sewer systens.

$ The remai ning 98 percent of nunicipal sanitary sewer systens, or
about 18,500 collection systens, have service popul ations of |ess
t han 50, 000.

$ About 16,500 or 86 percent of all nunicipalities with sanitary

sewer collection systens have service popul ations of |ess than
10, 000. These nmunicipalities account for only 20 percent of the
U S. popul ation served by nunicipal sanitary sewer collection
syst ens.
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Tabl e 13. Di stribution of Miunicipal Sanitary Sewer Collection Systens by Size

Rough Per cent Cumul ativ | Curmul ativ
Service | equival en | Nunber | Popul at of Per cen e e
popul ati |t flow of i on t ot al t of percentag | percentag

on of (mgd) system| served service al | e of e of all
system s popul at system t ot al systens
ion s service
popul ati o
n
<1, 000 <0.1 nogd 7,466 | 3,100,0 2% 39% 2% 39%
00

1, 000 - 0.1 - 4,411 | 6,300,0 4% 23% 6% 62%
2,499 0. 25 nyd 00
2,500 - 0.25 - 2,582 | 7,900,0 6% 14% 12% 76%
4,999 0.5 ngd 00
5,000 - 0.5-1 1,900 | 11, 700, 8% 10% 20% 86%
9,999 ngd 000
Total < <1 ngd 16, 359 | 29, 000, 20% 86% 20% 86%
10, 000 000
10,000 - |1 - 2.5 1,626 | 25, 300, 17% 9% 37% 95%
24,999 ngd 000
25,000 - | 2.5 . 5 606 21, 100, 14% 3% 51% 98%
49, 999 ngd 000
al | al l 18,591 | 75, 400, 51% 98% 51% 98%
systens syst ens 000
50, 000 ngd
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All al l 449 72, 600, 49% 2% 100% 100%
system systems 5 000
50, 000 ngd or
or nore mor e
TOTAL 19,040 | 148,000 100% 100% 100% 100%
nunber , 000
of
syst ens
Source: 1996 C ean Water Needs Survey (COANS) Dat abase
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1. As arule of thunb, a residential service population of 10,000 generates an
average of 1 million gallon per day (ngd) of wastewater

An inportant underlying principle to the CMOM requirenents in
today’s proposed rule is that a pernittee’s programwould be tailored to
the size and conmplexity of its collection system The Agency recogni zes
that the CMOM progranms of small nunicipalities may be different from
those of large municipalities in ternms of the types and frequencies of
activities. The Agency believes, however, that all nunicipal sanitary
sewer collection systens should be properly managed, operated and
mai nt ai ned, and provi de adequate capacity, and that pernittees shoul d
take all feasible steps to stop and mitigate the inmpacts of SSGs and to
provi de appropriate notification.

Duri ng the devel opnent of today' s proposal, EPA held fact finding
di scussions with selected representatives from 14 small governnents.

Most smal |l government representatives participating in the fact-finding
di scussi ons supported the general principles behind the CMOM provision
but a number of the representatives raised concern about the anmpunt of

paperwor k associ ated with the approach and the tinme needed to prepare

t he paperworKk.

1. Major Options for CMOM Standard Permit Conditions for Small Minicipa
Sanitary Sewer Collection Systens

EPA requests comment on the followi ng options for establishing a
CMOM st andard permt condition for small municipal sanitary sewer
coll ection systens.
Option 1 - Sane CMOM standard permit condition for all nunicipa

sanitary sewer collection systens

Under this option, EPA would use the sane CMOM standard permt
condition for all municipal sanitary sewer collection systens regardl ess
of size or occurrence of an SSO di scharge. As described above, a
permttee would be able to tailor programrequirenents to the size and
complexity of the collection system In addition, if a pernttee
believed that any element listed in the CMOM standard condition were not
appropriate for the permttee’s CMOM program the program woul d not have
to address that elenent. For any elenent listed in the standard
condition that was not included in the permttee’s CMOM program the
permttee would be required to give an expl anation of why that el enent
was not applicable.
Option 2 - Less-detailed CMOM standard pernit conditions for snall

nmuni ci pal sanitary sewer collection systens
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Under this option, the CMOM standard permt condition for
specified small municipalities would not be as detailed as the CMOM
standard permt condition for other nunicipalities. Under this
approach, the permttee’s CMOM program woul d still have to address
appropriate and applicabl e nmeasures and activities; however, the
standard permt condition for small nunicipalities would not I|ist
certain elements. EPA does not propose that this method of drafting
woul d change the substantive requirenents of the CMOM provision, but
rather would reflect the underlying principle in today’ s proposal that a
permttee’s programis to be tailored to the size and conplexity of the
collection system \Wile this approach would not change the way CMOM
prograns were inplenmented, it may clarify requirenments for small
systems. An exanple of how the provision my be witten under this
approach is provided in the attached text box. EPA seeks comment on how
well Option 2 would satisfy the objective of proposing | ess-detail ed
CMOM st andard permt conditions for small runicipalities.
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OPTIONS 2 AND 3. Capacity, Management, Operation and Maintenance Programsfor Small Sanitary
Sewer Systems

(1) General Standards - You, the permittee, must:
(i) properly manage, operate and maintain, at all times, all parts of collection system that you own or over
which you have operational control;

(if) provide adequate capacity to convey base flows and peak flows for all parts of the collection system you
own or over which you have operational control;

(iii) take all feasible steps to stop, and mitigate the impact of, sanitary sewer overflowsin portions of the
collection system you own or over which you have operational control; and

(iv) provide notification to parties with a reasonable potential for exposure to pollutants associated with the
overflow event.

(v) if an SSO that discharges to waters of the United States occurs from your collection system during the
term of the permit, you must develop a written summary of your CMOM program and make it, and the
audit under section (5), available to any member of the public upon request.

(2) Management Program - You must devel op a capacity, management, operation and maintenance (CMOM)
program to comply with paragraph (1). If you believe that any element of this section is not appropriate or
applicable for your CMOM program, your program does not need to address it, but your written summary must
explain why that element is not applicable. The Director will consider the quality of the CMOM program, its
implementation and effectivenessin any relevant enforcement action, including but not limited to any
enforcement action for violation of the prohibition of any municipal sanitary sewer system discharges described
at 40 CFR 122.42(f). The program must:

(i) Goals: Identify with specificity the mgjor goals of your CMOM program, consistent with the general

standards identified above.

(i)  Organization: Identify:

(A) administrative and maintenance positions responsible for implementing measures in your
CMOM program; and

(B) the chain of communication for reporting SSOs under 122.42(g) from receipt of acomplaint or
other information to the person responsible for reporting to the NPDES authority.

(iii) Legal Authority: Include legal authority, through sewer use ordinances, service agreements or other
legally binding documents, to implement your CMOM program.

(iv) Measuresand Activities. Your CMOM program must address appropriate measures and activities and
identify the person or position in your organization responsible for each measure and activity.

(v) Coallection System Map - Y ou must maintain amap of your collection system.

(vi) Monitoring, M easurement and Program Modifications. Y ou must monitor the implementation and,
where appropriate, measure the effectiveness of your CMOM program. 'Y ou must update your program
as appropriate based on monitoring or performance evaluations.

(3) Overflow Response Plan: Y ou must develop and implement an overflow response plan that identifies
measures to protect public health and the environment by including mechanisms to:

(i)  ensurethat you are made aware of al overflows (to the greatest extent possible);

(i)  ensurethat overflows are appropriately responded to, including ensuring that reports of overflows are
immediately dispatched to appropriate personnel for investigation and appropriate response;

(iti)  ensure appropriate immediate notification to the public, health agencies, other impacted entities (e.g.,
water suppliers) and the NPDES authority pursuant to 40 CFR 122.42(g). The CMOM should identify
the public health and other officials who will receive immediate notification;

(iv) ensurethat appropriate personnel are aware of and follow the plan and are appropriately trained; and

(v)  provide emergency operations.

126



OPTION 2. Capacity, Management, Operation and Maintenance Programsfor Small Sanitary Sewer
Systems
(continued)

(4) System Evaluation and Capacity Assurance Plan: Y ou must prepare and implement a plan for system
evaluation and capacity assurance if peak flow conditions are contributing to an SSO discharge or to
noncompliance at a treatment plant unless you have either (1) already taken steps to correct the hydraulic
deficiency or (2) the discharge meets the criteria of 122.42(f)(2). At a minimum the plan must include:

(i)  Evaluation: Steps to evaluate those portions of the collection system which you own or over which you
have operational control which are experiencing or contributing to an SSO discharge caused by
hydraulic deficiency or to noncompliance at atreatment plant. The evaluation must provide estimates of
peak flows (including flows from SSOs that escape from the system) associated with conditions similar
to those causing overflow events, provide estimates of the capacity of key system components, identify
hydraulic deficiencies, including components of the system with limiting capacity, and identify the
major sources that contribute to the peak flows associated with overflow events.

(ii)  Capacity Enhancement M easur es: Establish short and long term actions to address each hydraulic
deficiency including prioritization, alternative analysis, and a schedule.

(iii)  Plan updates: The plan must be updated to describe any significant change in proposed actions and/or
implementation schedule. The plan must also be updated to reflect available information on the
performance of measures that have been implemented.

(55 CMOM Program Audits- If an SSO that discharges to waters of the U.S. occurs from your collection
system during the term of this permit, you must conduct an audit, appropriate to the size of the system and the
number of overflows, and submit areport of such audit, evaluating your CMOM and its compliance with this
subsection, including its deficiencies and steps to respond to them.
(6) Communication - The permittee should communicate on aregular basis with interested parties on the
implementation and performance of its CMOM program to allow input as the CMOM program is developed and
implemented.
________________________________________________________________________________________________________________________________|]
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Option 3 - Limt docunentation requirenents for small nunicipa

sanitary sewer collection systens that neet specified

criteria

Under this option, the CMOM standard permit condition for smal

muni ci palities would contain the general standards and nanagenent
program sections that are proposed for other nmunicipalities. Sone of
the docunentation requirenents in the CMOM standard permnmit condition for
small nunicipalities would only apply if specified criteria were net,
however. For exanple, the standard pernmit condition could be witten so
as to not require a small nmunicipality to either provide a witten
program summary or conduct a programaudit if the permttee has not
experienced an SSO that discharges to waters of the United States during
the permit term Another option would be to exenpt a small nunicipality
fromthese docunmentation requirenments even if it did experience an SSO
di scharge to waters of the U S. Under such approaches, if appropriate
the NPDES authority could include nore stringent requirenents in a
permit, or require a witten program and/or an audit pursuant to other
authorities such as the information-gathering authorities under CWA
section 308 or anal ogous State |aw. EPA seeks conmment on the
appropri ateness of such approaches.
Option 4 - Only pernmits for targeted snmall nunicipal sanitary sewer

coll ection systens contain CMOM requirenents

Under this approach, not all permits for nunicipal sanitary

coll ection systenms woul d have to contain CMOM provisions. The NPDES
authority would not have to include the CMOM provision in a permt for a
smal | nuni ci pal collection systemif the NPDES authority determ ned the
system nmet specified criteria. The criteria could include the
performance of the collection systemor the presence of an alternative
State requirenent determned to be either the functional equival ent of
t he proposed CMOM provi sion or otherwi se determned to be effective

2. Approach Favored in Today' s Proposa

In today’ s proposed rule, EPA is proposing that the CMOM st andard
permt conditions for small collection systems would differ in tw ways
fromthe CMOM standard permt condition for |larger collection systens.
First, EPA is proposing that a collection systemw th an average daily
flow of less than 2.5 mllion gallons per day (nmgd) would not be
required to develop a witten CMOM program summary or a CMOM program
audit until it experiences an SSO discharge to waters of the United
States fromits collection system The permt would specify the tine
period after the SSO di scharge during which the CMOM program sunmary and
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the CMOM program audit would need to be conpleted. Section Ill.L.3 of
today’ s preanbl e di scusses recommendations for such tinming. The Agency
requests conment on these timng recomendati ons.

The second proposed difference for small collection systens is
that the CMOM standard permit condition could be |ess detailed in
permts for municipal sanitary sewer collection systenms with an average
daily flow of less than 1 ngd. EPA is proposing that the CMOM condition
in permts for municipal systenms with an average daily flow of 1.0
mllion gallons per day or |ess need not specifically list the follow ng
el enents fromthe proposed standard permit condition for other
muni ci palities:

$ (e)(2)(iii)(A): Specific legal authority to control inflow
and connections frominfl ow sources;

$ (e)(2)(iii)(B): Specific legal authority to require proper
design and construction or sewers and connecti ons;

$ (e)(2)(iii)(C: Specific legal authority to ensure proper

installation, testing, and inspection of new and
rehabilitated sewers (such as new or rehabilitated collector
sewers and new or rehabilitated service |laterals);

$ (e)(2)(iii)(D: Specific legal authority to address flows
from nuni ci pal satellite collection systens;
$ (e)(2)(iii)(E): Specific legal authority to inplenent the

general and specific prohibitions of the nationa
pretreat ment program

$ (e)(2)(iv)(A): ldentification of how the permttee wll
provi de adequat e mai ntenance facilities and equi prment;

$ (e)(2)(iv)(C: Managenent of information and use of tinely,
rel evant information to establish and prioritize appropriate
CMOM activities and identify and illustrate trends in
overfl ows;

$ (e)(2)(iv)(D): Routine preventive operation and nai nt enance
activities;

$ (e)(2)(iv)(E): A programto assess the current capacity of
the collection systemand treatnment facilities;

$ (e)(2)(iv)(F): ldentification and prioritization of

structural deficiencies and identification and

i npl ement ati on of short-termand |long-termrehabilitation

actions to address each defi ciency;

(e)(2)(iv)(Q: Appropriate training on a regular basis; and

$ (e)(2)(iv)(H: Equiprent and replacement parts inventories
including identification of critical replacenment parts.

©»
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EPA believes that this | ess detailed | anguage will be |ess
confusing and will help smaller municipalities understand the
flexibility provided by the proposed approach.

In addition, EPA is proposing that the NPDES authority be able to
nmodi fy or exclude the requirenents at proposed paragraph (e)(2)(v) of
this section, which would require the permittee to establish
requi rements and standards for the installation and testing of new
sewers, punps and ot her appurtenances; and rehabilitation and repair
projects, in cases where small collection systenms are not expected to
have significant new installations of sewers, punps and ot her
appurtenances. EPA requests conments on whet her these or other
sinmplifications are appropriate.

Under the proposal, all permttees, regardless of their size and
whet her the system has experienced an SSO woul d be required to devel op
an overfl ow energency response plan. EPA believes that overfl ow
energency response plans should be required for all nunicipal sanitary
sewer collection systens, including those which have not experienced an
overflow, because of the pernittee’s potential role and
responsibilities in responding to overfl ow events.

When characterizing the average daily flow, flows for an entire
year shoul d be considered since the average daily flow can vary
significantly from season to season due to different levels of I/l or
ot her seasonal factors (e.g., high seasonal tourism. For this reason
at | east one year of flow information should be considered in
determ ning the average daily fl ow

3. What Thresholds are Appropriate for Defining the Applicability of the
CMOM St andard Permit Condition for Small Muinicipal Sanitary Sewer
Col l ection Systens?

EPA bel i eves that a nunber of factors are generally inportant for
identifying small nunicipalities including the nunber and type of staff
assigned to collection systemoperations and size of the resource base.
In general, the Agency believes that average daily flowis an
appropriate parameter for defining such a threshold, as it is an
appropriate indicator of the size of the system The Agency is
concerned about using residential service populations as a threshold
because such a criterion woul d not adequately characterize any
addi tional industrial contributions to the collection system EPA
believes that flows can be characterized at punp stations and treatnent
facilities. EPA requests coments on whether permttees, particularly
operators of small rmunicipal satellite collection systenms, will have
difficulty in characterizing the average daily flow
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EPA is considering a nunber of alternatives for defining the
various thresholds for CMOM requirenents for small nunicipal sanitary
sewer collection systens and requests comrents on those and ot her
alternatives. Potential thresholds could include average daily flows of
7.5 mgd, 5 mgd, 2.5 ngd, and 1 ngd. |In particular, the Agency requests
comment on administrative and technical aspects of managing a collection
system that should be considered in devel oping threshold criteria. For
exanpl e, what are typical staff sizes and engineering capabilities for
the different size threshol ds?

For the purpose of these thresholds, the average daily flow of the
permttee’s collection systemwould include flows fromportions of the
collection systemthat are not under direct operational control of the
permttee. For exanple, where the permittee only has operationa
control over major interceptors and receives flow fromsatellite
coll ection systens that are owned and operated by another entity, the
average daily flow of the pernmittee’s collection systemwould include
the average daily flows of any satellite collection system conveying
wastewater to the pernmittee’ s interceptor.

An average daily flow of 7.5 ngd is roughly equivalent to a
residential service population of 75,000. EPA used a popul ation
threshol d of 75,000 in the Combi ned Sewer Overflow (CSO Control Policy
to provide gui dance on the applicability of certain | ong-term planni ng
requirements (see 59 FR 18688 (April 19, 1994)). Under the CSO Contro
Policy, the NPDES authority has discretion to not require jurisdictions
wi th popul ati ons under 75,000 to conplete all the formal steps for |ong-
termcontrol plans described in the policy (e.g., characterization
nmoni tori ng and nodeling of the collection system evaluation of
al ternatives, cost/perfornmance considerations).

An average daily flow of 5 ngd is roughly equivalent to a
residential service popul ation of 50,000. Five ngd is used as one of
the criteria for determ ning when a POTW nust devel op and i npl enent a
pretreatment program (see 40 CFR 403.8). The 5-ngd criterion is also
consistent with the Regulatory Flexibility Act, which uses a popul ation
t hreshol d of 50,000 to define small governnents.

An average daily flow for 2.5 ngd is roughly equivalent to a
residential service popul ation of 25,000. EPA is proposing that 2.5 ngd
be used as the threshold for defining the applicability of the CMOM
standard permt condition for small nunicipal sanitary sewer collection
syst ens.

An average daily flow of 1 ngd is roughly equivalent to a
residential service population of 10,000. The 1-ngd criterion would be
consistent with the Agency’s major/mnor classification scheme which is

131



used in prioritizing enforcement and permitting approaches. The Agency
has found this threshold to provide a workable distinction for NPDES
authorities in establishing such priorities. EPAis proposing to use 1
mgd as the threshold for triggering streanlined aspects of CMOM

requi rements. The Agency does not propose to alter the existing
programmati c threshol ds under the NPDES program regardless of fina
action on today’'s proposal

L. Timing of CMOM Program | npl enentation

The NPDES permit would specify requirenents for a permttee to
properly operate and maintain its collection systemand take steps to
mtigate the inmpacts of SSGs. As discussed above, at a m ni rum NPDES
permts already nmust contain the "duty to mtigate"” and "proper
operation and mai nt enance" standard permt conditions at 40 CFR
122.41(d) and (e), respectively. 1In today s proposed rule, EPAis
proposi ng conpr ehensi ve CMOM requi renents that, when included in a
permt, would clarify requirenents for proper operation and mai ntenance
of the permittee’ s collection systemand for responding to SSGCs.

1. Inmedi ate Conpliance with General Perfornmance Standards

After the new CMOM | anguage is first added to a pernmit, the
permttee woul d be expected to inmediately conply with four of the
general standards proposed under 40 CFR 122.41(e)(1), including the
requi rement to devel op and i nmplenent a programto ensure conpliance with
these standards. These general standards are a continuation of existing
NPDES r equi renents.

2. Notification of Parties with a Reasonable Potential for Exposure
Anot her CMOM general standard would require the pernmittee to
provide notification that would be available to parties with a
reasonabl e potential for exposure to pollutants associated with the
overflow event. In permts where this would be a new requirenent, it
may be appropriate to coordinate the inplementation of the fifth genera
standard with the devel opment of an overfl ow enmergency response pl an.

3. Deadlines for CMOM Docunentati on Requirenents

The proposed CMOM standard permt condition contains a nunmber of
docunmentation requirenments. The first permt for a collection system
that contains a CMOM condition would establish specific deadlines for
the initial conpletion of:
$ A witten summary of the CMOM program
$ A map of the collection system
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A witten overfl ow enmergency response pl an

The CMOM program audit report;

A report summarizing the results of a program audit; and

Where necessary, a witten system eval uati on and capacity
assurance pl an.

Deadlines for these activities in the first permt containing a
CMOM provi sion could be established on a case-by-case basis. GCenera
reconmendati ons for deadlines are provided in Table 14. Wiile EPA is
provi di ng general recomendati ons for deadlines, the Agency expects that
other factors, such as the severity of SSO probl ens, the degree of

heal th and/ or environmental risks, and the simlarity of existing State
requi rements for collection systens also would play a role in the NPDES
authority's establishing of initial conpliance deadlines for new
docunentation requirenments in a specific permt.

Today’ s proposed CMOM standard permt condition would require a
permttee to submt a CMOM program audit report with its permt
application. As proposed, this requirement would not initially becone
effective until the CMOM provision was incorporated into a facility’'s
permt. Thus, a programaudit would not be required for the permt
application that proceeded the permt that initially contained the CMOM
standard permt condition. This approach allows for the permttee’s
program audit to be coordinated with the initial devel opment and
i npl ementation of the pernmittee’s CMOM program

After the CMOM audit provision is incorporated into a permt for
the first tinme, EPA recommends that the permt should require
devel oprment of an audit report relatively early after permt issuance.
An audit at this time would provide a detail ed assessnent of the
permttee’s existing programand identify any deficiencies early in the
termof the first permt with CMOM programrequirenments. The Agency
beli eves an early program assessnent will be inportant for guiding the
devel opnment and inpl enmentation of the permttee’s CMOM program To
mai ntai n consi stency with today’ s proposed CMOM standard pernit
condition, the first permit with CMOM program requirenments could provide
that the audit report would be submtted with the permt renewal
application. This submttal would give the NPDES authority the
opportunity to review the audit during the permt renewal process.
VWhere the first permit with CMOM program provi sions requires the
permttee to prepare an audit report early in the permt term the
permt authority could either allow the permttee to submt the initial
audit report with the permt application (which is due four and one half
years after permt issuance) or require the permttee to update the
audit report prior to subm ssion with the pernmt application.

L
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EPA requests comment on an alternative approach for the timng of
audit subm ssion which would incorporate the CMOM program audit as a
permt application requirenment under proposed 40 CFR 122.38(c)(3). |If
the requirenment to submt an audit was included in the proposed permt
application requirenments at 122.38(c)(3), it would inpact the timng of
the permittee’'s first audit after the promul gati on of these proposed
regul ations. Under this alternative approach, the permttee would have
to conduct a CMOM program audit after the regulation is promul gated, but
before the CMOM standard permt condition is incorporated into their
permt. The Agency is concerned about the possible confusion anong the
regul ated community that might arise under this approach.

The Agency recommends that CMOM program sunmmaries either be
prepared within the sane tine frames as CMOM program audit reports or
before audit reports are due. The Agency believes that accurate CMOM
program summari es are generally necessary for conducting conprehensive
programaudits. |If the audit is conducted after the program sumary is
compl ete, the program sunmary should be nodified to reflect
reconmendati ons stemm ng fromthe audit.

The Agency is recommendi ng earlier dates for subm ssion of program
audits for larger municipalities. This approach recognizes that |arger
muni ci palities generally have nore resources, conpared to other
muni ci palities, to conduct an audit. The approach also is intended to
encourage |larger nunicipalities to take a | eadership role in devel oping
audit protocols and to work with smaller municipalities to give thema
better understanding of how to conduct an audit and the benefits of the
audit process.

Overfl ow energency response plans would require coordination with
other entities such as public health agencies, drinking water suppliers
and others. Wile the Agency recommends that the coordination process
begin as soon as possible, the recoormended tine frames are intended to
recogni ze that such coordination may require significant tine.

System eval uati on and capacity assurance plans are expected to
require a significant amount of data gathering and analysis as well as
public involvenment. The devel opnent of plans could be phased to
all owi ng focusing on priority areas of the collection systemfirst.

In addition to the docunentation di scussed above, today’s proposed
CMOM program woul d call for permittees to maintain a map of the
collection system Many municipalities are expected to have an adequate
map of the collection systemin place, and this requirenent would focus
on their maintenance (updating) of the map. Oher nmunicipalities wll
not currently have an adequate map of their collection system In this
case, the NPDES authority could consider establishing a deadline in the
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permt for initial upgrade of the collection system mp on a case-by-
case basi s.

EPA requests comments on the recomended general deadlines for
di fferent CMOM program docunentation requirenments and the role system
specific factors could play in establishing deadlines in the initia
permit containing a CMOM condition. One approach upon which EPA
requests conments is to consider performance of the permttee’s
coll ection system and general |evel of conpliance when devel opi ng
deadlines for CMOM requi renents. This approach may provide additiona
incentives to permittees with strong perfornmance records by reducing
adm ni strative costs associated with the tinmng for devel opnent of CMOM
pr ogr ans.
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Tabl e 14.

Reconmended Deadl i nes for

CMOM Docunent ati on Requi renments for

Initial Pernmit to Contain CMOM condition
Aver age Summary of Overflow | Conpleti | Subm ssio | System
daily flow [ CMOM Enmer genc | on of n of Eval uati on
program y Pr ogram Program and Capacity
Response | Audit Audi t Assur ance
Pl an Repor t Report Pl an
(if
requi red)
5 nmgd or Wthin 18 Wthin 1 |[Wthin Wthin 18 |Initia
nor e mont hs of year of 18 nmont hs of | subbasi ns
permt permt nmont hs permt within 3
i ssuance i ssuance | of i ssuance years of
permt permt
i ssuance i ssuance
All
subbasi ns
with 5 years
of permt
i ssuance
Less than Wthin 2 Wthin 1 [Wthin 2 [Wth Initia
5 ngd but years of year of years of |[permt subbasi ns
nore than permt perm t permt renewal within 3.5
1 nmgd i ssuance i ssuance |issuance |applicati |years of
on permt
i ssuance.
All
subbasi ns
with 5 years
of permt
i ssuance
1 nmgd or Wthin 3.5 Wthin 1 [Wthin Wth Wthin 5
| ess years of year of 3.5 permt years of
permt permt years of |renewal permt
i ssuance i ssuance | permt applicati [issuance
i ssuance | on
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NOTE: For the purpose of this table, the total service popul ation of the
permttee’s collection systemincludes service popul ations that are not
under direct operational control of the permttee. For exanple, where
the permittee only has operational control over major interceptors and
receives flow fromsatellite collection systens that are owned and
operated by another entity, the service population of the permttee’ s
coll ection system woul d include service popul ations of any satellite
col l ection system conveyi ng wastewater to the permttee’ s interceptor.

NOTE: The NPDES authority retains the authority to request an audit
report prior to submi ssion with the pernit application.

4. Timng of Significant Capital Investnents
Under the proposed CMOM standard permt condition, two provisions

specifically address situations that may require significant capita

i nvestnment by the permittee:

$ Rehabilitation actions - Permttees would be required to inplenent
an ongoing programto identify and prioritize structura
deficiencies and identify and inplenment short-termand | ong-term
rehabilitation actions to address each deficiency.

$ Capacity enhancenment neasures - \Were peak flow conditions
contribute to an SSO di scharge, the permttee would need to
prepare a plan, including a proposed inplementation schedule, for
system eval uati on and capacity assurance, including short and
Il ong-term actions to address each hydraulic deficiency identified.

Appropriate sewer rehabilitation is necessary to maintain the
structural integrity of a sewer systemand to reduce the hydraulic | oads
of the system Capacity enhancenment, which can include rehabilitation
as well as other structural nodifications to the collection system is
necessary where peak flow conditions contribute to an SSO di scharge or
cause conpliance problenms at the treatnent plant. Structural and
hydraulic problens are often closely related. Both rehabilitation and
capacity enhancenent typically involve a conplex, dynanic process of
i dentifying problens, evaluating the system identifying appropriate
measures, and inplenmenting those nmeasures. EPA requests conment on
whet her this approach provides the pernmittee with adequate tine to
devel op informati on on the nunber, |ocation and volune of SSO events to
be able to devel op an effective response.
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Under today’s proposal, EPA would require the CMOM programto
include a description of the permttee’ s proposed schedule for
i npl ementing short- and long-termrehabilitati on and capacity assurance
measures. In the absence of a previously-existing enforcenment order
that includes a schedule for capital inprovenment neasures, the
permttee’s schedule for short-termand long-termrehabilitation actions
and capacity enhancenment measures would initially reflect |ogica
engi neeri ng sequenci ng and normal construction practices, with
nmodi fications to accommpdate systemspecific factors such as:
$ Health risks - Overflows (or potential overflows) that pose the
hi ghest health risks should be addressed first;

$ Use i npai rment;

$ The pernittee’s financial capability;*

$ Grant and | oan availability;

$ Previous and current residential, comercial and industrial sewer
use fees and rate structures;

$ O her viable fundi ng mechani sns and sources of financing;

$ Previ ous and current expenditures on collection systens;

$ Whet her the municipality has assumed responsibility for portions
of the collection systemfrom another nunicipality and the tine
frame under which such responsibility accrued; and

$ O her water pollution control obligations of the nunicipality.
O her considerations for schedul es incl ude:

$ Schedul es should provide tinme for conducting appropriate
eval uations, surveys and studies;

$ Different schedul es can be provided for activities within

different portions of the collection system Were a permttee
proposes different schedules for different sewersheds, the
di fferent schedul es should generally reflect the different health
ri sks posed;

$ Wiere the schedule for investnments in the sanitary sewer
collection systemis altered by consideration of funding for other
wat er pollution control projects (e.g., addressing deficiencies
with treatment plants, CSO control, replacing septic systens;
stormwater control; restoration of aquatic habitat or flow

3Financial capability may include a consideration of median household income; total annual water pollution control

costs per household as a percent of median household income; overall net debt as a percent of full market property value;
property tax revenues as a percent of full market property value; unemployment; and bond rating. Combined Sewer Overflows-
Guidance for Financial Assessment and Schedule Development, EPA, 1997 provides guidance on assessing financial capacity in

the context of schedule development. While the guidance was devel oped to help permittees schedule capital improvementsto
control combined sewer overflows, the concepts in the guidance are generally applicable for scheduling capital improvements for
municipal sanitary sewer collection systems.
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regines), the permttee should consider the relative health risks

bei ng addressed by the various projects; and
$ Schedul es may all ow for conducting pilot studies of innovative

appr oaches.

EPA requests comment on the factors that should be considered in
devel opi ng capital inprovenent schedules for short- and |ong-term
renedi al activities and capacity assurance.

The permittee should provide appropriate docunentati on of the
rational e used to devel op the proposed schedul e, particularly where the
proposed schedul e includes tinme to address individual watershed
priorities, financial capability, difficult institutional issues or
i nnovati ve approaches. The extent and degree to which the permttee has
enpl oyed these factors in developing its CMOM schedul es woul d be taken
into account in any NPDES enforcement action.

M How Could the Watershed Alternative be Integrated into NPDES Pernit
CMOM Pr ogram Requi renent s?

EPA bel i eves that today’'s proposed CMOM program requirenents
should allow for integration of certain aspects of the approach outlined
in the 1998 Watershed Alternative along with risk managenent
classifications used by the sewer industry. Industry and EPA gui dance
recogni ze prioritizing collection system nanagenent activities based on
ri sk. These approaches involve classifying sewers based on the risks to
human health or the environnent that the sewer presents. R sk-based
sewer classifications include the "critical sewer" approach and the
"reliability class" approach.®* These approaches prioritize collection
system nmeasures in portions of the collection system whose failure would
have a particularly significant inpact on public health or the
surroundi ng envi ronment.

In today’ s proposed rule, EPA is proposing that permttees be nade
responsi bl e for devel oping and i npl enenti ng CMOM prograns for their
muni ci pal sanitary sewer collection systens. EPA supports the
assessnment of overall health and environnmental risks from SSGs and ot her
urban wet weather sources to informthe devel opnment of CMOM prograns.
CMOM progranms can reflect watershed considerations in two general ways:
(1) CMOM activities may be prioritized based on risk; and (2) other
water quality inprovenent projects in the permittee’ s capital
i nprovenment plan may be consi dered when devel opi ng schedul es for |ong-

%For examples, see “Existing Sewer Evaluation & Rehabilitation,” WEF Manua of Practice FD-6, ASCE Manual and
Report on Engineering Practice no. 62, 1994; Construction Grants 1985, EPA, 1984, EPA/430/9-84/004; “ Sewerage
Rehabilitation Manual” Water Research Centre, 1994; Combined Sewer Overflow Screening and Ranking Guide, EPA, 1995,
EPA/882/B/95/004.
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term neasures. These include addressing deficiencies with treatnent

pl ants, conbi ned sewer systemns, replacing septic systems with sanitary
sewer collection systens; assuming responsibility for inadequate
privately owned treatment works and collection systems; storm water
control; and restoration or protection of aquatic habitat or flow

regi nes.

1. Prioritization of CMOM Activities

In general, public health and watershed considerations are
expected to play a role in setting systemspecific priorities in CMOM
prograns. Risk-based prioritizing schenes, such as the critical sewer
and/or reliability class approaches, can be reflected in various aspects
of a CMOM program such as the extent of backup equi prent and power,
frequency and type of preventive maintenance activities, procedures to
eval uate structural integrity and hydraulic capacity, and in phasing of
long-termactivities. EPA requests coment on the appropriate
rel ati onship of water quality objectives identified in a watershed pl an
to performance objectives for the nunicipal sanitary sewer collection
system and the phased inpl ementati on of those performance objectives.
The Agency al so requests comment on how NPDES authorities should relate
water quality objectives to the criteria in today' s proposed prohibition
standard condition (e.g., exercise of reasonable control, no feasible
al ternatives), and on whether the proposed prohibition should be
nmodi fied to accommpdate a greater role for water quality and watershed
consi derations in the SSO pl anni ng process.

2. Role of Other Water Quality Inprovenent Projects in the Permttee’s
Capital Inprovenent Plan in Developing Priorities for Long-Term
Activities

Under today’s proposed CMOM programrequirenents, permttees would
be required to identify long-termactions they have planned to address
hydraul i c and structural deficiencies and CMOM schedul es for the actions
(see proposed 122.42(e)(2)(iv)(F) and 122.42(e)(4)(ii)).

Where long-term actions are needed to address SSO probl ens, EPA
woul d all ow municipalities to consider other water quality inprovenent
proj ects when devel opi ng CMOM schedul es for | ong-term capital
i nprovenments. General principles that apply to this approach woul d be
t hat:
$ The operator of the collection systemwould need to inplenent a

capital inprovenent plan that would be expected to result in

substantial investnment in water quality inprovenents (which may

i nclude projects other than sanitary sewer neasures) during and
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after the planning process. The capital inmprovenment plan would
need to be devel oped consistent with EPA's accepted schedul i ng
principles and prioritization schenes, including financi al
capability, and generally reflect health and environnenta
risks;

$ The operator of the collection systemwould need to effectively
i npl ement a CMOM program for the collection system including a
process for conprehensive assessnent of the managenent, operation
and mai nt enance of the collection system and identifying and
prioritizing capital needs associated with structural and
hydraul i ¢ defi ci enci es;

$ Conpr ehensi ve wat ershed pl anning that takes into account a variety
of pollutant sources should not delay the response to ongoi ng SSOGs
that cause or contribute significantly to public health or water
quality problenms. \Whenever public health or water quality
problens are clearly attributable to ongoing SSGs and the actions
needed to address themare also clear, then renedial actions to
address the SSGs should proceed as soon as physically and
financially possible. These overflows would not be addressed in
the context of watershed plans. Overflows that should not be
subj ect to delays for investnment because of other water quality
i mprovenents incl ude:

o] Wast ewat er backups into buil di ngs;

o] Overflows to waters of the U S. that occur in high public
use or public access areas;

0 Overflows that inpact sensitive receiving waters (such as

public drinking water supplies and their source waters,
swi mm ng beaches and waters where swi mmi ng occurs, shellfish
beds, designated CQutstandi ng Nati onal Resource Waters,
Nati onal Marine Sanctuaries, waters within Federal, State,
or local parks, and water containing threatened or
endangered species or their habitat).
$ O her SSGs coul d, upon approval of the NPDES authority and notice
to other stakehol ders, be prioritized in the context of watershed
pl ans. The wat ershed pl anni ng process can be used to identify and
prioritize pollutant sources that are causing or contributing to
public health or water quality problens. The watershed pl anni ng
process should be used to identify priorities for neasures to

% See Combined Sewer Overflows-Guidance for Financial Capability Assessment and Schedule Development, March
1997. While the guidance was devel oped to assist permitteesin scheduling capacity improvements for combined sewers, the
conceptsin this guidance are generally applicable for scheduling capital improvements for municipal sanitary sewer collection
systems.
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address these problens, including long-termactions. This in turn

should result in appropriate nodification to capital investnent

pl ans. Where possible, investnent strategies for water quality

i nprovenments should be prioritized in a manner that provides the

greatest opportunities for health and environnental inprovenents

as early in the process as possible. A watershed plan does not
provide any additional liability protection or change the | ega
status of discharges to waters of the United States, but could
affect the timng of renedies.

$ The schedule for long-termactions in the CMOM programfor the
muni ci pal sanitary sewer collection system should be acconpani ed
by a description of other water quality inprovenent projects
identified in the permttee’ s capital inprovenent plan, the costs
and schedul es for those projects and available information on the
relative health risks addressed by the various projects identified
in the plan.

This approach is intended to provide nmunicipalities with
flexibility to inplement conprehensive water quality inprovenent efforts
in the nost efficient manner.

As di scussed el sewhere in today' s proposed rule, the permttee’s
schedule for long-termactivities in its CMOM program woul d not provide
any additional liability protection or change the | egal status for SSOs
that occur. Rather, the status of a specific discharge would be
eval uated according to the permit prohibition |anguage and the
ci rcunmst ances under which the discharge occurred. The purpose of the
CMOM schedul e woul d be to provide the NPDES authority and ot her
reviewers with information related to how and when sanitary sewer
activities (and possibly other water quality inprovenent projects) would

be i nplemented. |Including additional information regardi ng other water
quality inprovenent projects would allow the NPDES authority to eval uate
the permittee’s overall investnents in water quality inprovenent.

Enf or cenent nechani sms such as administrative or judicial orders are
nmore likely to provide the necessary flexibility to inplenent watershed
nmanagenent concepts.

In individual judicial actions where a nunicipality is negotiating
in good faith, injunctive relief sought should be conprehensive in
addressi ng wet weat her CSO SSO, and storm water problenms (and
potentially other nunicipal conpliance problens) within the
muni ci pality’ s watershed. These global settlenents of wet weather
violations nmay only be possible if a municipality has a final watershed
pl an. Enforcenment renedi es should not be del ayed by watershed plan
devel opnent. Watershed plans can be taken into account when devel opi ng
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enf orcenment schedul es for bringing unauthorized or unpermtted
di scharges into compliance with the CWA, but watershed plans (including
the pl anni ng process) are not a bar to enforcenent for violations of the
CWA.

The Agency requests comment on the rol e of watershed
consi derations in CMOM programinplenentation. |In addition, the Agency
requests conment on whet her specific | anguage supporting these
appr oaches shoul d be incorporated into today s proposed CMOM and
prohi bition standard permt conditions.

N. How Wbul d NPDES Authorities Evaluate Conpliance with These
Requi rement s?

NPDES conpl i ance and enforcenent authorities primarily would be
concerned with whether a permittee is fulfilling the obligations
established by its permit conditions C
e.g., whether reports are subnitted as required, or whether the facility
is undertaking required activities. The Agency recogni zes that the
permttee’s selection of nmeasures should be tailored to the size and
complexity of the collection systemand based on site-specific
consi derations including the specific characteristics of the sewer
system Wth respect to conpliance with the general standards in
today’ s proposed CMOM provision and inpl enentation of various rel ated
program requi rements, an underlying principle guiding today’s rule is
that NPDES authorities would use generally accepted industry and State
practices as guidelines for evaluating whether a permittee is in
compliance. Table 15 provides a limted summary of sanple references to
general ly accepted industry practices and guidelines for different
cl asses of measures. Table 15 is not all-inclusive and in general does
not address State practices and gui delines.
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Tabl e 15.

Summary of Major Industry Technical References

Measur e

Techni cal References

Identify and track
di schar ges

Sewer System |Infrastructure Analysis and
Rehabi li tati on Handbook, EPA, 1991

Over fl ow energency
response plans

Cui debook for Loca
Overfl ow Response Pl ans,

Governnents: Preparing Sewer
APWA, 1999

Public Conbi ned Sewer Overflows - Guidance for Nine M ninmum
notification Controls, EPA, My 1995, EPA 832-B-95-003

Cener al Wast ewat er Col |l ection Systens Managenent, Manual of
managenent , Practice No 7, Water Environnent Federation, fifth
operation and edi tion, 1999.

nmai nt enance

Operation and Mai ntenance of Wastewater Coll ection

Systens, a field study training program Fourth
edition, California State University, Sacranento,
1993.

Control of Infiltration and Inflowin Private
Bui | di ng Sewer Connections - Mnograph Water

Envi ronnent Federation, 1999.

Manual of Practices- Wastewater Coll ection Systens,
NASSCO, 1995

Detection, Control and Correction of Hydrogen Sulfide

Corrosion in Existing Wastewater Systens, EPA-832-R-

92-001, Sept, 1992
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Capacity

eval uati ons,
actions to ensure
adequat e capacity
and rehabilitation

Sewer System Infrastructure Analysis and

Rehabilitati on Handbook, EPA, 1991

Existing Sewer Evaluation & Rehabilitation WEF
manual of practice FD-6, ASCE Manual and report on
engi neering practice no. 62, 1994

Sewer age Rehabilitation Manual, 3% ed., Water
Research Centre, 1994.

| nspect or Handbook for Sewer Coll ection System
Mai nt enance _and Rehabilitation NASSCO 1993

Manhol e 1 nspection and Rehabilitation ASCE Manual s
and Report on Engineering Practice No. 92, 1997

Specification Guidelines for Wastewater Coll ection
Systens Mai nt enance and Rehabilitation 9th ed.,
NASSCO, 1996

Monogr aph: Control of Infiltration/Inflow (1/1) In
Private Sewer Service Connections, WEF, 1999

Denpnstration of Service Lateral Testing and
Rehabilitation Techni ques, EPA, 1985

Handbook for Sewer System Eval uati on and
Rehabilitation, EPA, 1975, EPA/ 430/9-75/021

Sewer use

ordi nance -
Testing of new
sewer s

Denpbnstration of Service Lateral Testing and
Rehabilitation Techni ques., EPA, 1985

Gavity Sanitary Sewer Design and Construction ASCE
manual and report on engi neering practice no. 60 and
WPCF manual of practice no FD-5, 1982.
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Per f or rance
i ndi cators

Col l ection Systens: Methods for Evaluating and
| nproving Performance, California State University,
Sacranent o, 1998

Optimzation of Collection System M ntenance
Frequenci es and System Performance, ASCE, 1999.

Benchmar ki ng Wast ewat er Qper ati ons-Col | ecti on,
Treatnent, and Bi osolids Managenent, WERF, Project
96- CTS-5, 1997

Benchmark ‘95: WAstewater Collection Agencies: An
Analysis of Survey Data Charl otte-Meckl enberg
Uility Department, 1995

Stal naker, R and M Rigsy, "Evaluating the

Ef fecti veness of Wastewater Collection System

Mai nt enance. " Wt er Engi neeri ng Managenent, January
1997
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Gener al
i ssues

desi gn

Construction Gants 1985 EPA, 1984, EPA/ 430/9-84/004

Recommended Standards for Wastewater Facilities,
1990, A report of the wastewater comm ttee of the
G eat Lakes-Upper M ssissippi R ver Board of State
Public Heal th and Environnental Mnagers.

Techni cal Report 16 - Guides for the Design of
WAst ewat er Treat nent Wor ks, 1998, New Engl and
Interstate Water Pollution Control Comm ssion.

Punpi ng Station Design, 2nd ed, Sanks, 1998

Desi gn of Wastewater and Stormnater Punping Stations
- MOP FD-4. WEF, 1993.

Wast ewat er Engi neering: Collection and Punpi ng of
Wastewater. Metcalf & Eddy, Inc., McGawHill, 1981.

Design and Construction of Sanitary & Storm Sewers -
MOP 9. Water Pollution Control Federation , 1969.

Desi gn Manual for Odor and Corrosion Control in
Sanitary Sewerage Systens and Treatnent Pl ants,
EPA/ 625/ 1- 85/ 018, COctober 1985
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The Agency is in the process of devel opi ng gui dance for NPDES
compl i ance and enforcenent authorities to assist in evaluation of CMOM
prograns. The guidance is expected to identify a variety of areas to be
exam ned during an inspection or other fact-finding exercise. EPA
requests conments on the role of performance indicators to track system
performance and key activities in evaluating conpliance.

O Does Meeting CMOM Requirenents of a Permt Limt Liability for SSOs
that Occur?

Compliance with CMOM permt requirenments generally would not limt
liability for sanitary sewer overflow discharges. The legal status of a
specific discharge is related to the permt |anguage and the
ci rcunmst ances under which the discharge occurs. Today EPA is proposing
a standard permnmit condition which would clarify that SSOGs that di scharge
to waters of the United States are prohibited. The proposed prohibition
al so woul d provide a franework for identifying the limted circunstances
when the NPDES authority would not bring an enforcenent action or when
the permittee may establish an affirmati ve defense. VWhile conpliance
with CMOM programrequirenents would not initself Iimt liability for
SSO di scharges, the Director would consider the quality of the CMOM
program its inplenentation, and effectiveness when exercising
prosecutorial discretion and devel opi ng enforcenent priorities for
prohi bited SSO di schar ges.

P. Wuld the NPDES Authority Approve CMOM Prograns Devel oped Under the
Standard Pernmit Condition?

EPA is not proposing that NPDES authorities approve entire CMOM
prograns devel oped under the standard permt condition. The Agency is
concerned that an approval process would focus on specific neasures in a
permttee’s CMOM program such as a sewer cleaning frequency, rather
than on the process the permttee has in place for devel oping,

i mpl ementi ng, evaluating and nmodifying its program The Agency believes
that approval of the entire CMOM programis generally not appropriate
because approval by the NPDES authority may reduce the flexibility of

t he approach and may be inconsistent with a progranis need to evol ve and
nmodify to reflect changing conditions and new i nformation. Program
approval may also limt the Agency’s discretion in seeking enforcenent
renedies. In addition, approval of programs by the permitting authority
may introduce significant delays in CMOM programinplenmentation if a
permttee waits on program approval prior to inplenenting the program

The Agency requests comrents on how | ack of CMOM program approva
m ght inpact the permttee’ s inplenentation of its program In
particul ar, would the proposed approach inpact the ability of the
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permttee to obtain funding? The Agency invites comment on whether any
specific aspects of a CMOM program such as a determ nati on of adequate
capacity, should be approved under the permt process and whether there
are any circunstances when the regul atory agency should formally approve
aspects of the permttee’ s CMOM program

Q Would the Proposed Standard Condition Provide Enough Flexibility to
the NPDES Authority?

EPA is aware that a nunber of States currently provide extensive
regul atory oversight over sanitary sewer collection systens either under
the NPDES program or an alternative State program \here appropri ate,
the authorized NPDES States may onit or nodify standard permt
conditions to inpose nore stringent requirenments (see 40 CFR 123. 25).

In other cases, EPA believes that authorized NPDES States with existing
coll ection systemoversight efforts can nodify those efforts to fit the
CMOM f r amewor k.

R. Wuld the Existing Operation and Mii ntenance Standard Conditions
Still Apply to Miunicipal Sanitary Sewer Collection Systens After EPA
Takes Final Action on This Proposed Requl ation?

The requirenments for a pernmittee to properly operate and mai ntain
its collection systens are specified in the NPDES permt. As discussed
above, all existing permts should, at a mninum contain the "proper
operation and mai nt enance" standard condition at 40 CFR 122.41(e) and
the "duty to mitigate" standard permt condition at 40 CFR 122.41(d).

Fi nali zation of today’s proposed requirenments would not change permt
requirements until the permt is reissued. Permittees remain obligated
to conply with their existing permits until the permts are nodified.
After EPA takes final action on this regulation, permts for POTW and
other sanitary sewer collection systens that are issued or reissued
woul d need to incorporate the new y-pronul gated CMOM standard pernit

conditions. 1In portions of the reissued permt where CMOM applies, the
new CMOM st andard condition woul d supercede the existing standard
condition. In portions of the permt where CMOM does not apply, the

exi sting standard conditions for "proper operation and mai nt enance" and
"duty to mitigate"” would remain in effect.
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V. PROPCSED PRCHI Bl TI ON OF DI SCHARGES FROM MUNI Cl PAL SANI TARY SEVER
COLLECTI ON SYSTEMS
A. What Wuld the Proposed SSO Prohibition Standard Pernmit Condition Do?
Today’ s proposed standard pernmit conditions for nunicipal sanitary
sewer collection systens include a prohibition provision. The proposed
| anguage woul d clarify that discharges to waters of the United States
froma nunicipal sanitary sewer collection systemthat occur prior to a
publicly owned treatnent works (POTW treatnent facility are prohibited.
In proposing this standard condition,the Agency notes that even
muni ci pal collection systens that are operated in an exenplary fashion
may experience unaut horized di scharges under exceptional circunstances

Therefore, today’ s proposed prohibition provides a framework for

eval uating the specific circunstances of overflows froma municipa

sanitary sewer collection systemthat result in a discharge to waters of

the U. S. and consideration of those circunstances to excuse those

di scharges, either though the exercise of enforcenment discretion or

t hrough establishnent of an affirmati ve defense. Today' s proposed

prohi bition standard condition would not require that all potential

di scharge | ocations (e.g., manhol es, areas where cracks nay develop) in

a permttee’s collection systembe identified in the permt application

or in the permt itself.

EPA believes that the proposed prohibition provision is one way of
ensuring that:

. Clear, detailed records describing the specific circunstances of
an event are available for evaluating a pernittee’'s clains to
limt liability;

. Frivol ous or undocunented clains to linmt liability are avoi ded

. Appropriate factors are denonstrated by the permittee and
consi dered by the NPDES authority when eval uati ng overfl ows caused
by exceptional circunstances;

. Clains to lint liability under the provision are nmade in a tinely
manner while the factual basis is still fresh; and
. The permttee uses feasible alternatives to prevent discharges,

such as the use of auxiliary treatnment facilities, retention of

untreated wastewater, reduction of inflow and infiltration, use of

adequat e backup equi prent, and an increase in the capacity of the

system

The Agency al so anticipates that this proposed provision nmay
result in additional dialogue between the pernittee and NPDES authority
on issues associated with perfornmance expectations, the need for and
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| ocation of enmergency overflow structures, and proper CMOM program

i mpl enentation. SSO di scharges caused by severe natural conditions
(e.g., wet weather capacity concerns) could be excused through the
proposed codification of enforcenent discretion, and SSO di scharges
arising due to other reasons (e.g., related to accidents or energencies)
beyond the reasonabl e control of the operator could be excused through
establishment of an affirmative defense. As noted above, neither would
require pre-identification of the SSO di scharge location (in a permt
application or in the permt itself) because, unlike nost industrial

di scharges, the location of nobst SSO di scharges cannot be antici pated
prior to conpletion of a conprehensive systemevaluation. O course, if
t he SSO di scharge occurred through an energency overflow structure, that
conclusion may not hold. EPA invites conments on the reasonabl eness of
not requiring pre-identification of SSO discharge |ocations prior to
excusi ng such di scharges fromthe proposed prohibition agai nst SSO

di schar ges

B. What is the Basis for the Proposed Prohibition Standard Condition?
Today’ s proposal uses the term "prohibition" to describe how
di scharges froma sanitary sewer collection systemthat occur prior to

the treatnment facility would be regul ated. The Agency’'s use of the term
"prohibit" reflects its interpretation of the statute as inposing an
affirmative obligation to prevent. The prohibition in today’s proposal
woul d be a technol ogy-based limtation that is based, in part, on CWA
section 301(a), which prohibits a discharge to waters of the United
States except in conpliance with other provisions of the CWA. Today' s
proposal also would clarify that discharges froma separate sanitary
sewer systemneed to neet effluent limtations based upon secondary
treatnent as defined by the Adm nistrator (see 33 U S.C. 81311(b)(1)(B))
and any nore stringent linitation necessary to neet water quality
standards. EPA has defined effluent linitati ons based upon secondary
treatnent in regulations at 40 CFR Part 133. Because, as a practica
matter, a discharge of nunicipal sewage cannot neet such limtations
unl ess treated, sewer collection systens convey mnunicipal sewage to a
treatment facility. EPA believes that a properly designed, well-
operated muni ci pal sanitary sewer collection systemshould deliver
sewage for treatnment under all but severe natural conditions or
conditions beyond the control of the systemoperator. For this reason
EPA believes discharges froma sanitary sewer collection systemshould
not be authorized except fromoutfalls at a treatnment facility. EPA
recogni zes, however, that sone overflows are unavoi dable, even at the
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best run systens. Thus today’s proposal contains two provisions, one
codi fying the use of enforcenent discretion and the other providing an
affirmati ve defense, to address such unavoi dabl e di scharges. D scharges
neeting the conditions of the affirmati ve defense woul d not be
consi dered violations of the CWA

Under EPA policy, different technol ogy-based pollutant contro
standards fromthe statute apply to di scharges from conbi ned sewer
systems. A conbined sewer systemis a wastewater collection system
owned by a State or nmunicipality (as defined by section 502(4) of the
CWA) that was designed to collect and convey sanitary wastewaters
(domestic, commercial and industrial wastewaters) and storm water
t hrough a singl e-pi pe systemto a POTWtreatnent plant (as defined in
40 CFR 403.3(p)). A conbined sewer overflow (CSO is the discharge from
a conbi ned sewer systemat a point prior to the POTWtreatnment plant.
In the United States, conbined sewer systens were primarily built
bet ween 1870 and 1940. Since that tine governmental authorities
general ly have not sponsored the construction of conmbi ned sewers.
Conbi ned sewers were built with intentional inflow connections (e.g.
street drai nage, roof drainage) so that they could be the primary
conveyance for wet weather runoff as well as for sanitary wastewaters.
The design intention for conbined sewer systens differs fromthe design
intention for sanitary sewers, where intentional inflow connections are
typically prohibited. As a result of this difference in design
conbi ned sewers, which typically collect 30-40 percent® of the tota
volume of a rainfall event, generally have nmuch greater vol unme wet
weat her flows than sanitary sewers, which typically collect under 5
percent of rainfall volune®®., Gven the challenges associated with
handl i ng the | arge vol une of wet weather flow, conbined sewer systens
have historically had different perfornmance objectives during wet
weat her than have sanitary sewer systens. Most conbined sewers were
originally designed to discharge directly into surface waters.
Interceptor sewers were added | ater (usually al ongside the receiving
water). Usually, the primary objective of early interceptors for
conbi ned sewers was to convey dry weather flows fromthe conbi ned sewers

7 EPA estimated the percentage of rainfall volume entering combined sewer systems as part of a model to estimate the
costs of addressing CSOs as part of the 1996 Clean Water Needs Survey Report to Congress (CWNS), EPA, September 1997.

% Based on an evaluation of five municipal separate systems, EPA estimated that between 0.5 and 5 percent of rainfall
from a storm event may enter atypical sanitary sewer system (see draft SSO Needs Report, EPA, May 2000). The percent of
rainfall entering a portion of a system (e.g. a sewershed) with significant I/l problems can be higher (see draft SSO Needs
Report, EPA May 2000, and Rainfall Induced Infiltration Into Sewer Systems: Report to Congress, EPA, August 1990.)
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to wastewater treatnent plants, and therefore they were designed to
collect only two to three tines the volune of dry weather flows. CSO
structures were built into the systemto discharge the majority of wet
weat her flows. Wt weather CSO discharges are not subject to secondary
treatnent requirenents applicable to POTW. EPA s April 19, 1994, CSO
Control Policy (59 FR 18688) provides gui dance on technol ogy- and water
qual i ty-based requirenments for CSCs under the NPDES program

As described in EPA's Septenber 8, 1989, CSO Control Strategy (54
FR 37370), which was supplenmented by the 1994 Policy, EPA has taken the
position that "[s]anitary sewer systens nust adhere to the strict design
and operational standards established to protect the integrity of the
sanitary sewer system and wastewater treatnent facilities. D scharges
from separate sanitary sewer systens with | ess than secondary treat nment
are prohibited." (54 FR 37370, 37371.) The Agency further explai ned
that "[f]lows to the treatnment works (POTW, including dry weather and
wet weat her flows, are subject to secondary treatnent regul ations, water
qual ity standards, and the National Muinicipal Policy. Dry weather
di scharges from CSGs, which are also subject to this [1989] strategy,
are illegal and nmust be expeditiously elinmnated. . . ." (54 FR at 37371
note 1).

EPA recogni zes, however, that notw thstanding the best design and
optimal operation and nai ntenance efforts, sonme discharges nay yet occur
that are beyond the reasonable control of the systemoperator. Today's
proposal woul d recogni ze these exceptional circunstances and EPA has
drafted the proposed "prohibition" to recogni ze these circunstances. As
not ed above, SSO di scharges caused by severe natural conditions could be
excused fromthe prohibition based on a codification of enforcenent
di scretion (and judged according to the severity of the natura
condi tion coincident with the discharge), while SSO di scharges due to
acci dents and energenci es could be excused fromthe prohibition based on
est abl i shnent of an affirnative defense (and judged according to the
reasonabl eness of the POTWs efforts to prevent, and then subsequently
to stop, and nitigate the inpact of, the discharge). These conponents
of the proposal are described nore fully later

C. Potential Alternatives to Prohibiting Sanitary Sewer Overflows --

Aut hori zed Di scharges at Less than Secondary

The purpose of the prohibition on untreated sanitary sewer
overfl ow as proposed above is to assure that raw sewage (hunan excrenent
and other pollutants) does not go into rivers and streans. That mneasure
is inportant to protect human health and the environnment. EPA is
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soliciting conments on an alternative approach that the Agency believes
may well result in less treatnment of sewage prior to discharge. The
alternative approach would allow nunicipalities inlinted
circunstances, to divert sone of the sewage to peak excess flow
treatnent facilities (at satellite locations) that may provide | ess than
secondary treatnment, before discharging to rivers and streans.

EPA i s proposing the “prohibition and excuse” approach because
t he Agency believes that a well-designed, well-operated POTW shoul d
deliver sewage for treatnment to neet linits based on secondary treatnment
under all but severe natural conditions or certain conditions beyond the
control of the systemoperator. This is consistent with EPA' s
| ongstanding interpretation of C ean Water Act requirenents and
regul atory requirenents that apply to discharges of donestic sewage from
separate sanitary sewers. In addition, this approach was unani nously
supported by the SSO Subcomrittee, which included EPA, as reflected in
today’'s proposal. |f EPA were to change its interpretation and propose
a different legal franmework by which NPDES pernmits could “authorize”
di scharges from separate sewer systens under a statutory theory other
than secondary treatnment, such a framework woul d need to derive from CWA
sections 301(b) and 304. Permt authorization under a statutory theory
ot her than secondary treatnent would represent a change in EPA's
interpretation of the applicability of regulatory standards as well as a
change fromthe approach supported by the SSO Subconmi ttee. Because
sanitary sewers are designed to deliver all flows for treatnent,
capacity-rel ated di scharges (except those caused by severe natura
conditions) are the result of inadequate planning for growh, or
inattention to design, construction, operation, or naintenance of the
system Permt authorization under the approach described bel ow coul d,
in sone cases, result in a relaxation in regulatory standards. For
t hese reasons, EPA has serious |egal concerns about whether the CWA can
be interpreted to “authorize” SSO discharges with this alternative
approach. Such an alternative approach would be at odds with EPA s
historic interpretation, which is that the Cean Water Act is designed
to assure secondary treatnment of sewage from POTWs, and that all
separate sewers in a municipal sanitary sewer collection systemare part
of the POTW The Departnment of Justice expressed simlar concerns
during interagency review of the proposed rule.

EPA is al so concerned that an approach that would “authorize” SSO
di scharges based on a BAT/BCT theory may allow nore SSGCs, or at a
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mnimum result in delays in the renedial actions to address existing
SSCs, particularly those related to systemcapacity. As discussed
previously, EPA is concerned that such an approach mght legitinmze
SSCs, which could result in nore incidents of insufficiently treated
sewage being discharged to the nation’s waters. |If a separate sewer
collection systemis well-designed and wel | -operated, discharges from
such sewers should be rare.

For the above reasons, EPA also have serious concerns about
whet her the O ean Water Act should be interpreted to “authorize” SSO
di scharges under this alternative approach. Thus, EPA believes the
“prohibition and excuse” framework is nore appropriate than an
“aut hori zation” franmework. The Agency nonet hel ess invites coment on
the I egal and practical inplications if EPA were to support a BAT/ BCT
“aut hori zation” alternative. EPA recognizes that any such change
i nvol ves conpl ex issues that will involve additional data collection and
analysis as well as a nore detailed articulation of potential
approaches. Pursuing an alternative approach would therefore require
additional notice and comment.

EPA interprets the CWA as requiring that permts for discharges
fromsanitary sewer collection systens need to include effluent
limtations based on the secondary treatnent regulation (40 CFR Part
133) and any nore stringent limtations necessary to neet water quality
standards. This interpretation considers the discharge froma sanitary
sewer collection systemto be a discharge froma “publicly owned
treatment works” (POTW within the nmeaning of section 301(b)(1)(B) of
the CWA. The NPDES regul ati ons define POTWto include “pipes, sewers,
or other conveyances only if they convey wastewater to a POTW providi ng
treatment” See 40 CFR 122.2, 125.2, 125.3(a)(1)(i). CWA section
301(b)(1)(B) requires pernits for discharges fromPOTW to include
effluent limtations “based upon secondary treatnment” as defined by EPA
under CWA section 304(d)(1), or nore stringent water quality-based
requi renents.

EPA does not interpret discharges froma POTW within the neaning
of section 301(b)(1)(B), to include discharges from CSOs. Conbi ned
sewers are sewer systens designed to convey stormwater runoff
(including large volunmes of runoff fromstreet curb inlets and area
drains) in addition to donmestic sanitary sewage and commercial and
i ndustrial wastewater. Due to this design difference, conbined sewer
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systens are generally subject to significantly larger increases in flow
due to either rainwater or snowrelt that enters the systemthan are
typical of sanitary sewer systens, although sonme sanitary sewer systens
may al so experience large flow increases during wet weather. During wet
weat her, conbi ned systens are generally operated to convey the maxi mum
amount of conbi ned wastewater and stormwater to the treatnent works.
Any excess flowis generally discharged fromthe system at desi gned
overfl ow points before reaching the continuously operating treatnment

pl ant.

The stormrelated increase in flowin conbined sewer systens
associated with the intentional collection of |arge volunmes of inflow,
t he associ ated fl ow managenent chal |l enges, and the resulting design of
overflow points led to EPA's application of the BAT/BCT franework to
CSCs, as well as other distinctions for conbined sewer overflows in the
NPDES regul ati ons (see 133.103(a), January 27, 1989, (54 FR 4225)).
Thi s approach recogni zes that during wet weather conditions, CSO
overfl ow structures do not, nor were they designed or constructed to,
convey wastewater to a POTWpl ant providi ng secondary treatnent. As
such, wet weat her discharges from CSO di scharge structures are not
subject to limtations based on secondary treatnent. In contrast, EPA
has historically considered sanitary sewers to be conveyances that
convey wastewater to a POTWproviding treatnent, and hence applied
secondary treatnment requirements.

Pernmits for CSO di scharges need to include effluent limtations
based on the application of best avail able technol ogy econom cally
achi evabl e (BAT) for toxic pollutants and for pollutants that are
nei ther toxic nor conventional pollutants. For conventional pollutants,
the interpretation results in the application of best conventiona
control technology currently available (BCT). Additionally, like al
di scharges, if necessary, permts authorizing discharges from CSO
structures need to include any nore stringent water quality-based
requirenents if necessary to neet water quality standards. EPA's
interpretation of the applicable technol ogy-based standards for wet
weat her CSO di scharges was upheld in Montgonery Environnental Coalition
v. Costle, 646 F. 2d 568 (DC Gir. 1980). Consistent with the Agency’s
CSO policies and strategi es, the BAT/BCT requirenents are applied on a
best professional judgrment (BPJ) basis within the framework described in
those policies and strategies. The factors used for applying the BAT and
BCT technol ogy-based standards are described in 40 CFR 125. 3. Thi s
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approach provides regulatory flexibility for establishing requirenments
for CSCs and all ows addressing CSO di scharges in the context of
conpr ehensi ve control s addressing the collection system

EPA provi ded gui dance on the planning, selection and

i mpl enentati on of CSO controls in the National CSO Control Strategy
(Septenber 8, 1989 (54 FR 37370)) and the CSO Control Policy (April 19,
1994 (59 FR 18688)). These docunents describe provisions for devel opi ng
appropriate requirenents for several categories of CSOs. The National
CSO Control Strategy and CSO Control Policy provide that pernmits are to
prohi bit CSGs that occur during dry weather. Such a discharge would be
consi dered a di scharge froma POTW because conbi ned sewer systens were
desi gned and constructed to deliver flows to a POTWplant for treatnent
during dry weather. The National CSO Control Strategy also clarifies
that discharges fromlocations or points within a conbi ned sewer system
that are not permitted are prohibited. This would include discharges
fromlocations within a conbi ned sewer system other than desi gned
overflow points (e.g. |ine breaks, backups through nanhol es or catch
basi ns). The 1994 CSO Control Policy provides conprehensive gui dance
for devel oping site-specific NPDES permt requirenents for conbined
sewer systens to address wet weather CSO di scharges from desi gned
overfl ow points. Under the CSO Control Policy, permttees with conbi ned
sewer systens that have CSGs are to i medi ately undertake a process to
accurately characterize their sewer systens, to denobnstrate

i mpl ementation of nine mninumcontrols identified in the Policy and to
develop and inplenent a long-term CSO control plan that will ultimtely
result in the conpliance with the requirenents of the CWA

Under an alternative that woul d i ncorporate a BAT/BCT approach to

di scharges from separate sanitary collection systens, EPA would need to
change its current interpretation of the term POTW specifically, the
interpretation of “conveyances only if they convey wastewater to a POTW
providing treatnent.” Wiile changing to the BAT/BCT standard m ght all ow
NPDES aut horities to authorize discharges from PEFTFs serving sanitary
sewer collection systens through pernmits at a treatnent |evel |ess than
secondary treatnent, EPA is concerned that such an “authorization” could
legitimze | ess than secondary treatnent of SSO di scharges that,
al t hough prohibited under applicable standards, are currently occurring.

Under this alternative, effluent linmtations in permits for discharges
from PEFTFs woul d need to include effluent limtations based on BAT/BCT
and any nore stringent limtations necessary to neet water quality
standards. Wile the requirenments for such di scharges would not be
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based on secondary treatnent, the approach nm ght reduce sone risks
presented by SSO di scharges by reducing uncontrol |l ed wet weat her

overfl ows and ensuring sone non-biological treatnent (e.g., suspended
solids renmoval, disinfection) for the controlled, wet weather overflows
that remained. This alternative, however, which would not require al
donmestic sewage flows in a separate systemto be delivered for treatnent
at the secondary treatnent plant, would weaken currently applicable
standards. EPA requests comment on the relative health and

envi ronnental benefits associated with applying the secondary treatnent
regul ations at 40 CFR Part 133 or the application of a BAT/BCT franmework
tointermttent, peak flow di scharges fromsanitary sewer collection
systenms. Conments on such alternatives should be mndful of the need to
assure that SSO di scharges (authorized under either a secondary
treatment or BAT/BCT franework) remain subject to the water quality-
based requirenents of the Act.

If EPA were to apply the BAT/BCT approach to SSO di scharges, the
Agency woul d still promulgate standard permt conditions that were
simlar to the CMOM program prohibition, and reporting, record keeping
and public notification standard pernit conditions proposed in today's
noti ce. The CMOM program standard permit condition would not be
explicitly nodelled on the nine mnimumcontrols and | ong-termcontro
pl an of the CSO Control Policy, but rather would be based on the
framework proposed in today’'s notice. These standard pernit conditions
could provide a framework for permitting authorities to determ ne the
t echnol ogy- based and water quality-based requirenments needed to conply
with the CWA.  As a result, they would provide a parallel planning
framework to the nine minimumcontrols and I ong-term control plan
described in the 1994 CSO Control Policy. Many of the principles of
the CMOM standard pernmit condition proposed in today’'s notice are
consistent with the principles identified for the nine mninumcontrols
and long-termcontrol plans called for in the CSO Control Policy. The
pl anni ng and operating requirenments of the CSO Control Policy (i.e., the
ni ne-m ni mum controls and |l ong-termcontrol plan) and the planning and
operating requirenents proposed for SSCs in today’'s notice (i.e., CVMOM
programrequirenents), are simlar in that they provide flexible
frameworks for the consideration of systemspecific factors and the
sel ection and i npl enentati on of specific nmeasures that nay ultinately
provide for conpliance with the CWA. EPA believes that nost aspects of
the nine mnimmcontrols and | ong-termcontrol plan generally should be
reflected in a CMOM program The Agency notes that specific neasures
that would be identified by a pernmittee and the manner in which they are
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i npl emented can vary significantly between conbi ned sewers and sanitary
sewers, dependi ng on system specific factors.

EPA requests coments on this approach and on how t he standard
permt conditions for CMOM prograns and the prohibition on SSO
di scharges that are proposed in today's notice would need to be nodified
if the Agency were to adopt such an approach. The Agency al so requests
coments on how the factors associated with the BAT and BCT st andards
shoul d be used to identify neasures necessary to cone into conpliance
with various parts of the CMOM program standard pernit condition, such
as the deternination of adequate system capacity (i.e., capacity for
delivery of flows for treatnment prior to discharge).

I f a BAT/BCT approach were adopted, a nodification to the CVMOM
requi renents proposed in this notice would be necessary to address the
possibility that a permttee’s system eval uati on and capacity assurance
pl an and program audit indicates that the use of a PEFTF to reduce
adverse health or environnental inpacts may be appropriate. Since a
BAT/ BCT framework woul d provide nore flexibility for authorizing
di scharges from PEFTFs under an NPDES permit, the Agency believes that
if this approach were adopted, it woul d be necessary to build a
conpr ehensi ve process for anal yzing the need of a PEFTF into the CVOM
provi sion. EPA requests comment on what infornmation should be
consi dered in such a conprehensive process and how it should be
i ncorporated into the CMOM approach

An additional consideration associated with this approach is the
costs of addressing SSOs and the framework for considering those costs.
As noted in the draft SSO Needs Report and also in Table 8 in Section
|. K. of this notice, the incremental costs of controlling SSOs caused by
wet weat her increase significantly as the control objective for
frequency of overflows is decreased. 1In addition, as noted in the draft
SSO Needs Report and section |.K of today’'s preanble, sone
muni ci palities facing sone of the nost significant I/l problens in their
coll ection system may significantly reduce costs by incorporating a
limted nunber of treated di scharges into a conprehensive contro
strategy that may al so include expandi ng coll ection system and/or
treatnent plant capacity, and reducing peak flows. The Agency requests
coments on the consideration of these costs under an approach based on
a systemw de application of BAT/BCT and nore stringent water quality-
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based requirenments as well as under the secondary treatnment framework
proposed in today's notice.

A BAT/ BCT approach would alter the framework for issuing pernmts
for discharges from PEFTFs. Rather than require permts for discharges
fromPEFTFs to include effluent limtations based on the secondary
treatment regulations at 40 CFR Part 133, a BAT/BCT franmework al so mi ght
be useful to identify a systemw de conprehensi ve set of neasures to
nmanage peak flow (e.g., renoval of sources of peak flow, inproved
conveyance capacity, inproved treatnent plant capacity, and additiona
storage or equalization), establish nmanagenent, operation and
nmai nt enance requi renents for the collection systemand, if stil
necessary, establish treatnment requirenents for discharges. | f EPA
pursued a BAT/ BCT approach, the Agency could develop criteria and
procedural guidelines to ensure a closely circunscribed franework that
woul d only aut horize di scharges froma PEFTF as part of a conprehensive
control strategy. The gui del i nes woul d describe, for exanple:

. A screening process and criteria that woul d be eval uated by

the NPDES authority prior to pernit issuance; and

. Criteria for permt conditions for peak excess fl ow

treatnment facilities.

Screeni ng Process

If the final rule was premised on a theory to “authorize” PEFTF
di scharges through permts, the NPDES authority would conduct a
screeni ng process prior to pernit issuance to deternine whether
di scharges froma PEFTF could be authorized in the permit in the first
i nstance. The screening process would support the determ nation of
whet her issuing a pernmit to conditionally authorize discharges fromthe
peak excess flow treatnment facility is appropriate or not. |If the
Director determned that a permt for discharges fromthe facility could
be issued at all, the application information and screening criteria
woul d support the devel opnent of appropriate pernmit conditions.

The permt applicant would provide the information to be used in
this process in a pernmt application (Form2A) and a conpani on
engi neering report that, at a mninmum contains the information
descri bed below. Were the applicant could not denonstrate al
applicable criteria would be nmet, a pernmt for discharges froma peak

160



excess flow treatnent facility could only be issued in conjunction wth
an enforcenment order that provides a conpliance schedul e.

Form 2A requires the submttal of specific facility, process and
ef fluent information and data and other specified information. The
conpani on engi neering report would include an assessnent of peak flows
in the collection systemincluding a description of the results of work
to characterize and project peak flows; the source of extraneous flows
contributing to peak flows, including estinmates of the percentage of
inflow and rainfall induced infiltration that cones from portions of the
collection systemother than the portions that are owned by the
permttee; and continuous planned eval uation activities.

The applicant would identify cost-effective alternatives in the
conpani on engi neering report. The description of alternatives would
include a detail ed assessnent of the current physical condition of the
portion of the collection systemthat will contribute flows to the
proposed peak excess flow treatnent facility; and an identification and
eval uati on of a conprehensive set of reasonable alternatives to the
excess flow treatnment facility. The engineering report would, at a
m ni mum include a denonstration that increased storage of untreated
wast ewat er during peak flow conditions, additional reduction of inflow
and infiltration, increased capacity of the system or other
alternatives specified by the Director are not practical and not cost-
effective. EPA requests comments on other criteria for eval uating
alternatives (e.g., neasures are not feasible, remaining I/l is not
excessi ve).

As part of the denonstration, the identification of alternatives
woul d need to include consideration of: 1) additional I/l renoval; 2)
i ncreased storage and/or flow equalization of peak flows; 3) increased
capacity of the collection systemand/or continuously operating
treatnent facility. At least one alternative that would need to be
consi dered woul d be additional neasures to reduce extraneous flows from
portions of the collection systemthat are not owned by the permittee.
The permt applicant would provi de estimates of perfornmance ranges of
the different control techni ques considered, as well as a description of
the technical limtations of control techniques. The alternatives
description would need to include estinates of the percentage of inflow
and rainfall induced infiltration that comes from portions of the
col l ection system ot her than those portions owned and operated by the
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permttee; and a description of the steps that have been taken to reduce
inflow and rainfall induced infiltration and options for additiona
control s of these sources.

The description of alternatives would need to include a detailed
cost estimates of alternatives and a sunmary of the overall costs of the
sewer system assessnent effort, neasures to reduce I/l and neasures to
convey (including tenporary storage) and treat flows at a continuously
operating plant that provides biological treatnent. The eval uation of
costs would specify the planning period used in the analysis, which can
be based on considerations of the design life of the facility, the
duration of bonds or other financial instrunents expected to finance the
project and the 5-year permt period. The analysis would need to
proj ect the economc inpacts of alternatives, including inpacts on user
f ees.

The cost effectiveness analysis curves described in section 4.6 of
“Sewer System Infrastructure Analysis and Rehabilitation”, EPA 1991
includes a cost/flow curve that identifies the optiml point for sewer
rehabilitation. The cost curve provides estimtes of the total cost
needed for corrective actions. The engi neering report woul d include
t he supporting cost and fl ow curves used to develop the cost/flow curve
with the optinmal point for sewer rehabilitation; and cost/perfornmance
curves to denonstrate the rel ationshi ps between various di scharge
frequencies. This should include an analysis to deternine where the
i ncrenent of pollution reduction achieved di ni ni shes conpared to the
i ncrease costs.

The applicant would need to provide a description of the
managenent, operational, and naintenance programfor the collection
systemas well as a summary of mmjor renediation projects that have been
conpl eted, including a description of the effectiveness of renediation
neasures. This description would al so describe how the delivery of
flows during peak flow conditions would be maxi m zed to a continuously
operating POTWtreatnent plant(s) that serves the collection system

The applicant would need to denonstrate that the proposed
treatment facility would be able to provide credible treatnent under a
wi de range of operating conditions, including variable influent
concentrations. The denonstration would include a description of the
| ocation of proposed discharges fromthe treatnent facility; the
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treatment process to be used, included projected performance data and a
description of operational requirenents; available or projected

i nformati on regarding effluent quality and frequency of discharge;
descriptions of the technical limtations of the proposed treatnent
facility; and estimates of the effectiveness of treatnent by the

exi sting biological unit at the existing treatnent facility (or as
nodi fi ed by proposed alternatives) under peak flow conditions relative
to the effectiveness of the proposed treatnent of in-system discharges.
EPA requests coment on whether it should eval uate the appropri ateness
of providing guidance on minimumtreatnent requirenents, and if so what
m ni mum treatnment requirenents for PEFTFs should be (e.g. high-
efficiency sedinentation, primary treatnent, etc.).

The engi neering report would also include a risk assessnent where
applicants would identify downstream uses which may potentially be
i npai red by the discharge as well as the mgjor risks associated with
ot her alternatives. The applicant would specifically identify any
sensitive waters that would be downstream of the proposed peak excess
flow treatnment facility. Sensitive waters are to be identified by the
NPDES authority in coordination with Federal, State and |ocal agencies.
Mninmumcriteria for sensitive waters could be provided. Exanples of
sensitive waters could include public drinking water intakes and their
designated protection areas, swi ming beaches and waters where swi mi ng
occurs, shellfish beds, designated Qutstanding National Resource Waters,
National Marine Sanctuaries, waters with federal, state and | ocal parks,
and waters containing threatened or endangered species and their
habi t at . Except where such action would provide | ess protection of
human health or the environnent, peak excess flow treatnent facilities
that discharge to sensitive waters should be prohibited, elimnated or
noved wherever physical possible and econonically achievable. Wiere a
prohi bition, elimnation, or relocation is not physically possible or
econom cal |l y achi evable, or would provide | ess protection to hunan
heal t h. Treatnent requirenents would be consistent with attai nnent of
desi gnat ed uses of receiving waters.

As part of the engineering report, the applicant would have to
show that the affected public has been provided an opportunity to
actively participate in the decision-maki ng process, including review
and comment on alternatives. The affected public includes persons who
resi de downstream fromthe proposed treatnent facility, persons who use
and enjoy these downstreamwaters, rate payers, and any other
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i nterested persons. The applicant would provide a summary of najor
concerns raised by the public, describe the extent of support for the
proposed facility, and how the concerns have or have not been addressed.
Permit Criteria

Under this approach, a pernit for discharges froma peak excess
flow treatnent facility would have to, at a m ni mum provide for

1) Condi ti ons defining when di scharge may occur - Pernmits would
restrict the conditions under which di scharges nmay occur
This can be done in a nunber of ways, including specifically
prohi bited di scharges where the flows in the sewer system
are less than a specified threshold flowate (which would be
based on the capacity of the collection system and/or
limting the frequency of discharge

2) Technol ogy-Based Effluent Linmtations - Pernits would be required

to provide appropriate technol ogy-based effluent |linitations.

3) Water Quality-Based Effluent Limitations - Pernmits would
require any nore stringent water quality-based effl uent
limtations (WQBELS) necessary to achieve water quality
st andar ds.

4) Continuing I npacts Evaluation - Permits would require the
permttee to inplenent a post-construction hurman heal th and
wat er quality assessnment programincluding requirenents to
nonitor and collect sufficient information to denonstrate
conpliance with water quality standards and protection of
desi gnat ed uses

5) Continuing Alternatives Evaluation - Pernmits would require
the pernmittee to continue to evaluate if, based on current
conditions, increased storage of untreated wastewater during
peak flow conditions, additional reduction of inflow and
infiltration, increased capacity of the system or other
alternatives are not practical and not cost-effective. The
conti nui ng assessnent shoul d eval uate progress made in
rehabilitating the collection system new or inproved
techniques to mininze overflows or changing circunstances
that influence cost effectiveness.

6) Moni toring and Reporting - Monitoring and reporting
requi renents woul d be established on a case-by-case
consistent with 40 CFR 122.44(i).

7) Reopener - The permt nost |ikely would contain a reopener
cl ause that authorizes the NPDES authority to reopen and
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nmodi fy the permit upon determ ning that the treatnent
facility fails to nmeet water quality standards or protect
desi gnat ed uses
The Director would have to evaluate the criteria |listed above when
rei ssuing a subsequent permt in |light of changing circunstances,
progress made in rehabilitating the collection system and pl anni ng
criteria such as the duration of financial instruments used to finance
the project.

EPA requests coment on other alternatives to the “prohibition and
excuse” framework proposed today, such as approval of CMOM prograns or
defining de ninims thresholds for SSO di scharges, and how such
al ternatives woul d appropriately protect human health and the
envi ronnent .

D. How Does the Proposed Standard Condition Address Di scharges Caused by
Severe Natural Conditions?

The proposed provision would clarify that the Director may take
enforcenment action against the pernmittee for a prohibited nunicipa
sanitary sewer systemdischarge to waters of the United States caused by
natural conditions unless the permittee denonstrates through properly
si gned, contenporaneous operating | ogs, or other relevant evidence that:
$ The di scharge was caused by severe natural conditions (such as

hurri canes, tornados, wi despread floodi ng, earthquakes, tsunam s,

and other simlar natural conditions);
$ There were no feasible alternatives to the discharge, such as the

use of auxiliary treatnent facilities, retention of untreated

wast ewat er, reduction of inflow and infiltration, use of adequate

backup equi pnment, or an increase in the capacity of the system

and

$ The permittee submitted a claimto the NPDES authority within 10
days of the date of the discharge that the di scharge neets the
criteria of the permt prohibition provision.

The proposed prohibition would clarify that all sanitary sewer
system di scharges to waters of the U S. are prohibited, but specifies
that in very limted circunstances, NPDES authorities would not bring an
enforcenent action for a specific discharge.

The Agency requests comment on the general approach of addressing
di scharges caused by severe natural conditions by codifying criteria for
enforcenment discretion as well as alternative approaches such as using
the proposed criteria to establish a franework for an affirmative
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defense. The manner in which an affirmative defense provision could be
used, including Iimtations on its use, is discussed bel ow

1. What Criteria Should Be Used When Eval uati ng Di scharges Caused by
Severe Natural Conditions?

Today’ s proposed rul e provides three general criteria in a closely
circumscri bed framework for evaluating the specific circunstances of a
di scharge caused by severe natural conditions. The Agency believes that
general criteria are appropriate to maintain enforcenent discretion and
the ability of the NPDES permtting and enforcenent authorities to
establish renmedi es on a case-by-case basis.

The proposed "no feasible alternatives" criterion is intended to
pronote inprovenent in a manner that is consistent with and retains
enforcenment discretion. The Agency believes that the feasible
alternatives standard allows for consideration of changing conditions,
and pronotes the necessary investnent where discharges caused by severe
natural conditions may occur. The proposed prohibition is not intended
to be a static design or performance standard or criterion.

The proposed CMOM provi sion would clarify that the NPDES authority
woul d consider the quality of the CMOM program its inplenentation, and
effectiveness in relevant enforcement actions. EPA intends that the
proposed requirenent for system eval uation and capacity assurance pl ans
that is part of the CMOM standard permt condition would provide a
framework for permittees with peak flow conditions that contribute to an
SSO di scharge to identify, evaluate, and inplement feasible alternatives
(see section I11.1.4.) The Agency requests comrents on whet her and how
the feasibility criterion should be applied, including whether it should
be applied in addition to the "severe natural conditions" criterion

The proposed standard condition provides several exanples of
severe natural conditions to clarify that clainms should be linmted to
extreme conditions. The exanples listed are not intended to refl ect
design or performance standards or criteria, but rather are comon-sense
exanpl es of severe natural conditions. The Agency requests coments on
whet her these exanples clarify the term"severe natural conditions,"
whet her they generally represent technically feasible |levels of control
whet her they represent a reasonabl e range of exanples relative to the
performance of sanitary sewer collection systens, and whether they
shoul d be coupled with the "no feasible alternatives"” criterion or stand
i ndependent | y.

2. How Woul d the Proposed Standard Condition Address Discharges Caused

by Severe Natural Conditions that Cause or Contribute to Non-Attai nnment
of a Water Quality Standard?
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Under today’s proposed rule, the same three general criteria
(i.e., severe natural conditions, no feasible alternatives, conpliance
with notification requirenents) would be used to evaluate the specific
ci rcunmst ances of a discharge caused by severe natural conditions even if
t he di scharge caused or contributed to an exceedance of a water quality
st andar d.

E. How Wuld the Proposed Standard Condition Address Di scharges Caused
by Factors Other Than Severe Natural Conditions?

The proposed standard condition would al so provide a defense for
di scharges caused by factors other than severe natural conditions.
Under the proposed prohibition standard permt condition, a permttee
could establish an affirmative defense to an action brought for
nonconpl i ance with technol ogy-based pernit effluent limtations if the
permttee denonstrates through properly signed, contenporaneous
operating logs or other relevant evidence that:

$ The permittee identified the cause of the discharge event;

$ The di scharge was exceptional, unintentional, tenporary and caused
by factors beyond the reasonable control of the permttee;

$ The di scharge coul d not have been prevented by the exercise of

reasonabl e control, such as proper managenent, operation and
mai nt enance; adequate treatnent facilities or collection system
facilities or conponents (e.g., adequately enlarging treatnent or
collection facilities to acconmodate growth or adequately
controlling and preventing I/1; preventive nmaintenance; or
installation of adequate backup equi pnent);
$ The permittee submitted a claimto the NPDES authority within 10
days of the date of the discharge that the discharge net the
conditions of this provision; and
$ The permittee took all reasonable steps to stop, and mitigate the
i npact of, the discharge as soon as possible.
The proposed framework for raising an affirmative defense is
simlar to the existing upset standard permt condition at 40 CFR
122. 41(n) except that the proposed prohibition has been adapted to
specifically address discharges that are not caused by severe natura
conditions. One focus of this approach is that in order to raise an
affirmati ve defense, a discharge nust arise fromfactors beyond the
reasonabl e control of the permittee. The proposed | anguage expl ains
that reasonable controls are generally viewed as adequate neasures.
Where possible, pernmittees wishing to raise an affirmati ve def ense
shoul d use generally accepted industry or State practices and gui dance
as guidelines for denonstrating that they had instituted reasonable
controls (or adequate neasures). The Agency requests comrent on what
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factors shoul d be considered in denonstrating "beyond the reasonabl e
control" of the permittee or "adequate neasures” and whether and how t he
proposed prohibition should be clarified. However, as discussed in
section Il1l.H the Agency does not believe that it should devel op
national mninumlevels for reasonable control or adequate neasures.

The Agency requests comment on whether the term "unintentional”
shoul d be retained in this provision. |In general, the term
"unintentional"” is not intended to preclude a permittee fromraising an
affirmati ve defense for a discharge froman energency overflow structure
that arises from an unforeseen event such as a bl ockage. A claimof an
affirmati ve defense for such an event would be considered in |ight of
the proposed criteria in the provision. The Agency believes that
i ntentional discharges would rarely be consi dered beyond the reasonabl e
control of the permttee. The Agency requests comrent on specific
situations where a pernmittee may claiman affirmative defense for an
i ntentional action.

EPA is proposing today' s prohibition standard condition as a
technol ogy-based linmtation. The proposed | anguage would clarify that
the affirmati ve defense for discharges caused by factors other than
severe natural conditions would be limted to nonconpliance with
t echnol ogy-based permit effluent |imtations. This approach is
consistent with the existing upset provision at 40 CFR 122.41(n). The
exi sting upset provision recognizes that no pollution control technol ogy
works perfectly all the time, and that EPA sets technol ogy-based
standards wi thout | owering the standard to acconmpbdat e occasi ona
failures of control technologies. Under the proposal, an affirmative
defense coul d not be raised for nonconpliance with a water quality-based
effluent limtation, such as a general prohibition on di scharges causing
or contributing to an excursion froma water quality standard. EPA
notes that this type of water quality-based general prohibition has been
included in many NPDES permits, particularly permts issued by
aut hori zed States (which are both an NPDES permitting authority and a
water quality standards authority). EPA believes the Act does not
require the Agency to establish an affirmative defense for water
quality-based permt limtations (see Natural Resources Defense Counci
v. EPA 859 F.2d 156 (D.C. Cir. 1988). Rather, the Agency believes it
is nore appropriate to address nonconpliance of water quality-based
permt limtations using case-by-case prosecutorial discretion

The Agency requests comrent on the general approach of using an
affirmati ve defense to address di scharges caused by factors other than
severe natural conditions as well as alternative approaches such as
codi fying criteria for enforcenment discretion.
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F. What Is the Proposed Timing for Notifying the NPDES Authority?

EPA is proposing that, where the pernmittee wants to raise a claim
that a specific sanitary sewer discharge neets the limted criteria of
t he proposed prohibition, the pernmittee would need to notify the NPDES
authority within ten days of the date of the discharge. The proposed
ten-day deadline is intended to ensure that clainms under this provision
woul d be submitted while information about the event is still fresh and
woul d prevent a permttee fromraising clains after the NPDES authority
could respond with a tinmely investigation. The Agency requests conmment
on this proposed tinme period.

EPA is aware that in sone cases a pernittee raising a claimunder
the prohibition mght be in the position of submitting this ten-day
notification even in cases where the discharge itself did not warrant
nonconpl i ance reporting through 24-hour or 5-day reportsB i.e., where
the di scharge was not likely to inmnently and substantially endanger
human health. The Agency seeks conment on ways to provide nore
consi stency between the two types of reporting, particularly the
criteria that trigger each type of report.
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V. PROPOSED PERM T REQUI REMENTS FOR MUNI Cl PAL SATELLI TE COLLECTI ON
SYSTEMS
A. What are Municipal Satellite Collection Systens?

Many nuni ci pal sanitary sewer collection systens are not entirely
owned or operated by a single municipal entity. A nunicipal entity that
operates a treatment plant may be responsible for conveying and/or
treating wastewater fromsewers of other nmunicipalities. The term
"muni ci pal satellite collection system refers to a collection system
that is owned or operated by a municipality other than the municipality
that provides treatnent for wastewater added throughout the system The
term"regional collection systemoperator” refers to a collection system
operator who is responsible for the treatment plant(s) that receives
wast ewat er from nunici pal satellite collection systens. Regiona
muni ci pal coll ection system operators who provi de wastewater treatnent
may only operate a relatively small portion of the collection system
such as nmajor interceptors or collector sewers in certain areas.

B. How Many Municipal Satellite Collection Systens Are There?

For the purpose of this rul emaki ng, EPA estinmates that there are
about 4,800 mnunicipal satellite collection systenms in the United States,
based on the 1996 Needs Survey.®* At this time, EPAis unable to
estimate the size distribution of these systens. The Agency believes
that nost nunicipal satellite collection systens are small, although the
Agency is aware that sone | arge nunicipal collection systens are
satellite systens, particularly where nunicipal authorities (e.g.,
wast ewat er districts) have been fornmed solely to assune wastewater
responsibilities. EPA believes that nost municipal satellite collection
systens that are conposed of sanitary sewers currently do not have NPDES
permit coverage. The Agency believes that nost nunicipal satellite
coll ection systens conposed of conbined sewers currently do have NPDES
permt coverage, but recognizes that sone currently do not. EPA
requests conments on the nunber of municipal satellite collection
systenms in the United States, and estinmates of their size distribution.
Such estimates are inportant in determning the national inpact of
today’ s proposed rul e.

C. Wy Wul d EPA Expand NPDES Permt Coverage to Miunicipal Satellite
Col | ection Systens?

%9To develop this estimate, the Agency subtracted the estimated number of municipalities that are NPDES permittees
from the estimated total number of municipalities identified in the Clean Water Needs Survey as having wastewater
responsibilities.
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EPA believes it is inportant to ensure that the NPDES program
ef fectively addresses nunicipal satellite collection systenms. Minicipa
satellite collection systens can make up a significant percentage of the
total sewer length in a municipal collection system |In sonme cases, the
regi onal sewerage authority or district that is responsible for
operating the treatnent plants of a sewerage system and which is the
traditi onal NPDES permt holder, may only own or operate a limted
segnent of the collection system such as the main interceptors. In
extreme cases, the regional authority or district (and traditional NPDES
permt hol der) does not own or operate any part of the collection
system only the treatnent plant.

The Agency believes that poorly perform ng municipal satellite
col l ection systens can be major contributors to peak flow problens in
regional collection systens. 1In addition, the Agency believes that the
i nvestnment in maintenance, repair and enhanced capacity of nunicipa
satellite collection systens has often historically | agged behind that
for regional municipal collection systems. This lag in investnment is
generally due to institutional issues such as |lack of responsibility by
muni ci pal satellite collection systemoperators for problenms downstream
in the collection systemor at a treatnment plant, even where the
muni ci pal satellite collection system my have been a significant source
of capacity problenms downstream |In addition, direct oversight by EPA
and NPDES States has been limted.*

Muni ci pal satellite collection systenms can al so experience
overflows. The Agency believes it is inportant to clarify who is
required to report these events to the NPDES authority and how t hey
shoul d be reported, in order to protect human health and the
environnment. The objective of today’s proposal is to ensure that
requirements are clear for: reporting discharges to the NPDES authority;
notifying the public, health authorities, and other affected entities;
and responding to overfl ow events.

Today’ s proposed rul e recogni zes the conplex institutiona
chal | enges that underlie managenent of rmunicipal collection systens.

EPA believes that while nost regional collection system operators have
entered into service agreenents with operators of their nunicipa
satellite collection systens, existing service agreenents in nost cases
do not address peak flow conditions or set specific requirenents for
managi ng, operating, and maintaining the nunicipal satellite collection

“OA 1997 ASIWPCA survey in which 34 States responded indicated that 2 States issued NPDES permits for all

municipal satellite collection systems within the State, 5 States issued NPDES permits to some, and 26 States do not issue
permits to these systems. Of the 26 States that do not issue NPDES permits for these systems, 17 establish aternative State
measures; 10 provide for local regulation, and 4 States used alternative means. Two States indicated that municipal satellite
collection systems are not regulated at all.
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systems. Several municipal representatives participating on the SSO
Subcomrittee indicated that existing State law may limt the ability of
some regional collection systemoperators to use service agreenents to
require municipal satellite collection systemoperators to nmaintain
their portion of the collection system report SSCs occurring in the
satellite systemto the regional system or limt wastewater flows into
the regional system QOher representatives indicated that politica
factors may i nmpede efforts to ensure proper operation and mai ntenance
wi thin nunicipal satellite collection systens.

D. How Wuld Municipal Satellite Collection Systens be Requl ated Under

Today’ s Proposed Rul e?

EPA is proposing to clarify the framework for regul ati ng runi ci pal
satellite collection systenms under the NPDES permt program The
clarification would result in application of the standard permt
conditions in today' s proposed rule (e.g., reporting, public
notification, and recordkeepi ng; capacity, nanagenent, operation and
mai nt enance requirenments; and prohibition) along with other standard
permt conditions throughout nunicipal collection systens including
satellite portions. Under the proposal, permt conditions could apply
to nunicipal satellite collection systenms in one of two ways:

(1) The owner (or operator) of the municipal satellite collection
system woul d need to obtain NPDES permt coverage and woul d be
directly responsible for inplenmenting permt requirenents; or

(2) Where sufficient arrangenents have been nade and are supported by
service agreenents or other simlar nechanisnms, the NPDES permt
for the regional collection systemwuld hold the operator of the
regional collection systemresponsible for inplenentation of
permt conditions in the nunicipal satellite collection system
EPA expects that nmpbst owners or operators of municipal satellite

coll ection systens woul d need to obtain NPDES permt coverage that woul d

hold themdirectly responsible for inplenmenting permt requirenents for

the portions of the collection systemfor which they have operationa
control. Today's proposal, however, would allow the owner or operator
of a regional collection systemto work with its satellite collection
systenms and propose to the NPDES authority that it assume responsibility
for inplementing permt conditions in designated nunicipal satellite
coll ection systens. Regional systens already may have the equi prment,
expertise, and trained staff for inplenenting CMOM prograns for their
own col |l ection systens, so expansion to satellite systens may be nore
cost-effective fromthe satellite’s perspective. 1In this situation, the

NPDES permt would clarify which party is responsible for inplenmenting

permit conditions in each municipal satellite collection system
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EPA is al so proposing that, where a nunicipal satellite collection
system does not have permt coverage and experiences an SSO t hat
di scharges to waters of the U S., the owner or operator of the nunicipa
satellite collection systemwould need to subnit a pernmit application
wi thin 180 days of the discharge. This provision would conpl enent the
proposed permt reporting requirenments to ensure that SSGs from a
muni ci pal satellite collection systemthat result in a discharge to
waters of the U S. are reported to the NPDES authority. The 180-day
application requirenment, however, would not relieve the discharger from
liability for the unauthorized discharge

The NPDES authority woul d have discretion to deci de whether to
i ssue NPDES permits as individual permts or general permts or whether
co-pernittees are appropriate for a given collection system

1. Regional Inplenmentation of Measures in Minicipal Satellite Collection
Systens

Today’ s proposal provides sone flexibility in clarifying the
responsibilities for inplenmenting permt requirenents, such as CMOM
program requi rements and reporting, public notification and
recordkeeping, within service areas of nunicipal satellite collection
systems. \Were a regional collection system operator nakes the
necessary arrangenments with a municipal satellite collection systemto
conduct the required activities in the satellite system the NPDES
authority could include conditions in the regional systenis permt to
specify the regional systenmis obligations within the satellite system
In this situation, the owner/operator of the satellite system would not
have to be an NPDES permittee. This arrangenment, however, would not
renove the liability for discharges froma satellite system fromthe
owner/operator of the satellite systemwho would retain liability for
di scharges fromits systemto waters of the U S

The Agency recogni zes that some regional collection systems do not
have sufficient legal authority or jurisdiction over the satellite
collection systens that send it flow to ensure the satellite collection
systemfully inplements an adequate CMOM program Therefore, today’ s
proposal is not intended to mandate that regional collection systens
nmust i nplenment CMOM activities in nunicipal satellite collection systens
where the regional system does not have sufficient authority. Rather,
regional collection systens should only be assigned such
responsibilities where the regional collection systens has sufficient
| egal authority to inplenment such an approach. The Agency requests
comments on when this flexibility is appropriate and the | egal and
institutional barriers associated with holding regional collection
systenms responsible for nunicipal satellite collection systens.
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2. Scope of Coverage

The intent of today’'s proposed rule is to ensure that the
responsibility under the NPDES programto report sanitary sewer
overflows, provide public notification, provide adequate capacity, and
properly operate and maintain nmunicipal satellite collection systens is
clear. While the Agency recognizes that not all runicipal satellite
col l ection systens have di scharges, or have I/l that creates capacity
probl ens for regional collection systenms, the Agency believes that al
muni ci pal satellite collection systens should be subject to a
compr ehensi ve regul atory framework under the NPDES program regardl ess
of the performance of their collection systems and the existence of
alternative State requirements. The Agency believes this is the nost
conpr ehensi ve approach, would tend to | evel the playing field, and would
ensure the basis for Federal enforcenent if necessary. The Agency
requests conment on whether the framework for requiring NPDES permt
coverage for nunicipal satellite collection systems should provide
criteria for targeting specific municipalities (e.g. only targeted
muni ci pal satellite collection systens would need NPDES coverage), and
if so, what targeting nechani smshould be used (e.g., occurrence of
overfl ow events, whether or not they resulted in a discharge to waters
of the U.S., problens identified by the regional collection system
servi ce popul ation/size threshol d).

Today’ s proposal regarding municipal satellite collection systens
woul d expand NPDES coverage for collection systens conposed of either
sanitary sewers or conbi ned sewers, or a conbination of both types of
sewers. The Agency requests conments on whether the provision should
apply to both municipal satellite collection systens conposed of
combi ned sewers and nuni ci pal satellite collection systens conposed of
separate sanitary sewers (as well as systens conposed of both sanitary
and conbi ned sewers).

Today’ s proposal defines nunicipal satellite collection systens in
terns of systens that convey wastewater to a POTWtreatnent facility
that has an NPDES permt or is required to apply for a permt under 40
CFR 122.21(a). The Agency notes that nany "no di scharge" POTW
currently do not have NPDES permits. This group of facilities may
i nclude biological treatnment facilities that apply treated wastewater to
| and rather than discharge to a receiving water, publicly owned
community septic systens, and other types of publicly owned
decentralized facilities. "No discharge" facilities tend to be smaller
systens, although sonme large facilities are no discharge facilities.
NPDES aut horities have issued permits to sone "no discharge" POTW for a
variety of reasons, including clarifying the regulatory framework for
periodi c, unplanned discharges (e.g., upset and bypass). "No discharge"
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NPDES permts woul d be especially appropriate to address SSCs from
collection systens that are part of "no discharge" POIW and to
establi sh CMOM program requi renents. Sone such POTW al ready have NPDES
permits, but only to address the beneficial use and disposal of

bi osol i ds (sewage sludge). EPA requests conmments on this aspect of the
proposal, specifically, whether (and how) to ensure NPDES permt
coverage for nunicipal satellite collection systenms that convey
wastewater to a "no discharge" POTWtreatnent facility.

EPA is al so proposing to define nunicipal satellite collection
systems as a nunicipal collection systemthat conveys wastewater to a
publicly owned treatnent works. EPA requests conments on whether this
provi si on shoul d be expanded to address nunicipal satellite collection
systens that convey wastewater to privately owned treatnment works.

E. What is the Legal Authority for These Proposed Requirenents?

Legal authority for the proposed requirenments for nunicipa
satellite collection systens derives fromthe definition of "publicly
owned treatment works." CWA section 212(2)(A) defines "treatnent works"
to include "any devices and systens used in the storage, treatnent,
recycling, and reclamation of municipal sewage or industrial wastes of a
liquid nature . . . including . . . intercepting sewers, outfall sewers,
sewage coll ection systens " EPA regulations define the term
"publicly owned treatnment works" simlarly at 40 CFR 122.2 and 403. 1.

To date, EPA and authorized States have issued NPDES pernits to entities
that operate POTWtreatnment plants, specifically, because such plants

di scharge directly to waters of the U S. and/or because they generate
sewage sludge. In devel oping today s proposal, which is intended to
clarify EPA expectations about proper nanagenent, operation and

mai nt enance (among ot her things), the Agency recogni zed that capacity,
managenent, operation and nai nt enance are system w de concerns and are
not always within the control or authority of the POTWtreatnent plant
operator. Today's proposal would ensure that these necessary system

wi de controls woul d be inplenented throughout the entire "POTW as
defined to include the POTWtreatnent plant and the collection system

It would provide the NPDES authority with flexibility in determ ni ngwho
will be subject to the NPDES permt requirenment to inplement CMOMin the
satellite collection system

F. What Are the Proposed Pernmit Application Requirenents for Minicipa
Satellite Collection Systens?

If the owner/operator of a nmunicipal satellite collection system
needed to obtain NPDES pernmit coverage, he or she would either submt an
i ndi vidual permt application or obtain coverage under a general permt.
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The requirenments for individual permt applications for POTW are
established at 40 CFR 122.21(j) and would be used for today’'s proposa
unl ess the POTWwas covered by a general permt (see 40 CFR 122.28).
These requirements are incorporated into Form 2A, which is the
application form EPA uses for POTW. EPA nodified POTW application
requi rements and Form 2A on August 4, 1999 (64 FR 42434). Authorized
NPDES States typically use their own individual permt application
fornms, but the State formnust at |least require the information required
under the regulation at 40 CFR 122.21(j).

Today, EPA is proposing that application requirenments for
muni ci pal satellite collection systens would be the information required
under 122.21(j) (i.e., information required in Form 2A) except for the
followi ng regulatory provisions: (1)(viii)(B), (1)(viii)(Q,
(L)(viii)(B), (2)(ii), (2)(iii), (3)(iii), (4, (5, (6) and (7). In
terns of the numbering systemused on Form 2A, the applicant woul d not
have to submit the following information required in Form 2A: A 8. b,
A.8.c, A8.e B2 (a-(f), B.3, All(a)-(c), A1l2, B.6, D E (1)-(4),
F(2)-(8), F(9)-(15), but would have to submt the rest of the
information on the form |In essence, the Agency is proposing to use the
Form 2A permt application requirenments for nunicipal satellite
col l ection system except for provisions that apply only to treatnent
pl ants. EPA requests comments on whet her these are adequate and
appropriate application requirenents for municipal satellite collection
syst ens.

Application or notice of intent requirenents for general permt
coverage woul d be established by the general permt.

G What Wuld Be the Deadlines for Submitting Pernmit Applications?

EPA is proposing the followi ng deadlines for the owner or operator
of a municipal satellite collection systemto submt a permt
appl i cati on where required:

$ If on [date 2 years fromdate of publication of the final rule], a
permit application for the regional collection systemthat
receives flows fromthe municipal satellite collection system has
been submitted to the NPDES authority and is currently pendi ng
(i.e., the permt for the regional system has not been reissued),
the owner or operator of the municipal satellite collection system
must submit a permit application by [date 3 years from date of
publication of the final rule];

$ If on [date 2 years fromdate of publication of the final rule], a
permt application for the regional collection systemthat
receives flows froma nunicipal satellite collection systemis not
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pendi ng, the owner or operator of the municipal satellite
coll ection system must submt a permt application by the date
that the treatnent facility is required to submt the permt
renewal application;

$ Wiere a nunicipal satellite collection systemthat does not have
permit coverage experiences a sanitary sewer overfl ow that
di scharges to waters of the U S., the owner or operator of the
satellite systemnust submt a permt application within 180 days
of the discharge; and

$ Wiere the Director requires the owner or operator of the municipa
satellite collection systemto subnmt a pernit application on a
case-by-case basis, the owner or operator of the satellite system
must submit a permt application within 180 days of notification
by the Director, unless the Director establishes an alternative
deadl i ne.

EPA seeks comment on these deadlines.
Note that the permt application deadline would not relieve the

muni ci pal satellite collection systemof liability for an unpermtted

di schar ge.

H. What Types of Permit Conditions Wuld Be in Permits for Minicipa
Satellite Collection Systens?

As di scussed above, mnunicipal satellite collection systens may
conprise either sanitary sewers or conbi ned sewers (or a conbination of
both types of sewers). The NPDES permt requirenents for these
different types of collection systenms woul d be different because of the
di fferent standards and regul atory franeworks inposed.

At a mininmum NPDES permts for nmunicipal satellite collection
systenms woul d contain the standard pernit conditions for reporting,
recor dkeepi ng, public notification, and CMOM prograns and the
prohi bition on SSO di scharges and ot her standard conditions provided in
the NPDES regul ations. As indicated in the proposed prohibition
| anguage, the bypass and upset provisions at 40 CFR 122.41(m and (n),
respectively, would be retained in the permt but would only apply to
di scharges froma treatnment plant and not to SSGCs. If a satellite
system had a permt that included the prohibition in today s proposed
rule, the enforcenment discretion and affirmative defense associated with
such a permt would be avail abl e.

NPDES permts for nunicipal satellite collection systens that are
composed of conbi ned sewers woul d contai n technol ogy-based requirenents
(best avail abl e technol ogy econonical ly achi evabl e (BAT)/ best
conventional pollutant control technology (BCT)) and any nore stringent
wat er quality-based requirenments and applicable standard permt
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conditions. 1In other words, such permts would inplenment the Combi ned
Sewer Overflow Control Policy (April 19, 1994)). Permits for satellite
systens that are conbi ned sewer systens would not be required to contain
the standard permit conditions for reporting, public notification, and
recor dkeepi ng; the CMOM program and the prohibition on SSO di scharges
proposed today. As discussed el sewhere, EPA is requesting coment on
whet her the standard permt condition for reporting, public
notification, and recordkeepi ng should apply to rel evant nonconpli ance
events associated with conbined sewers. [f, based on comment, EPA
determines in the final rule to apply this condition to such di scharges,
the condition would be included in pernmts for conbined sewer systens.
Permits for conbined sewer systens, however, would be required to
contai n other applicable existing standard conditions, including non-
compliance reporting requirenments at 40 CFR 122.41(1)(6) and (7), which
require reporting any non-conpliance event (e.g., dry weather discharges
frompermtted CSO outfalls, unauthorized di scharges from nmanhol es or
other locations not authorized by the permt).
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